
THE New South Wales Child protection register:
Operation Tusket Final Report 

2019




Page 1 of 223
Page 1
The New South Wales Child Protection Register: Operation Tusket Final Report – 2019
	[bookmark: _Toc520464831][bookmark: _Toc522263971]31 October 2019

The Hon John Ajaka MLC 
President
Legislative Council
Parliament House
SYDNEY NSW 2000
	

The Hon Jonathan O’Dea MP
Speaker
Legislative Assembly
Parliament House
SYDNEY NSW 2000
	

	
Dear Mr President and Mr Speaker
In accordance with section 132(3) of the Law Enforcement Conduct Commission Act 2016, the Commission hereby furnishes to you its final report in relation to its investigation in Operation Tusket, entitled The New South Wales Child Protection Register: Operation Tusket Final Report.
Pursuant to section 142(2) of the Act, I recommend that this report be made public immediately.

Yours sincerely
	

	
The Hon M F Adams QC
Chief Commissioner
	 
	





[image: ]

Phone 02 9321 6700
Fax 02 9321 6799
Level 3, 111 Elizabeth Street, 
Sydney NSW 2000
Postal address 
GPO Box 3880, 
Sydney NSW 2001
www.lecc.nsw.gov.au


Page 3
The New South Wales Child Protection Register: Operation Tusket Final Report – 2019
Page 27
The New South Wales Child Protection Register: Operation Tusket Final Report – 2019
Contents
List of Findings	8
List of Recommendations	9
List of Case Studies	11
FOREWORD BY THE CHIEF COMMISSIONER	12
EXECUTIVE SUMMARY	15
1.	Our investigation process	20
1.1	Initiation of Operation Tusket	21
1.2	The scope of our investigation	22
1.3	Collaborative approach	22
1.4	NSW Police Force information	24
1.5	Legal research, analysis and literature review	24
1.6	Information from the NSW Bureau of Crime Statistics and Research	25
1.7	Consultations	25
1.8	Interim reports	26
1.8.1	Operation Tusket: Interim Report, August 2018	26
1.8.2	Consultation Briefing on issues with the Child Protection (Offenders Registration) Act 2000 (NSW), October 2018	26
1.9	Final report on Operation Tusket	27
2.	The NSW Child Protection Register	28
2.1	Introduction	29
2.2	Key elements of the Child Protection Register	29
2.2.1	Offenders sentenced for ‘registrable offences’ are ‘registrable persons’	29
2.2.2	Registrable persons are required to report their personal information to police	30
2.2.3	Calculation of registrable persons’ ‘reporting periods’	31
2.2.4	Other restrictions and obligations applicable to 
registrable persons	32
2.3	Purposes of the Child Protection Register	33
2.4	Statutory responsibility for implementing the Register	33
2.5	The NSW Police Force Child Protection Registry	34
2.6	Roles and responsibilities of officers in NSW Police Force 
local commands	34
2.7	Part of a national approach to registration of child sex offenders	35
3.	Nature, extent and impact of Errors in the RegisteR	37
3.1	Introduction	38
3.2	Internal reports by Registry officers	39
3.2.1	Report of problems with electronic systems identifying when a registrable person was released from prison	40
3.2.2	Report on errors of legal interpretation since start of the Register, and lack of quality assurance	40
3.2.3	Report of ‘serious concerns’ regarding incorrect finalisation of Register cases, resulting in need for review of all cases	41
3.3	Errors identified by the NSW Police Force CPR case review	43
3.4	Missing registrable persons identified as a result of the Commission’s investigation	44
3.5	Consequences of the errors in the Register	45
3.5.1	NSW Police Force left registrable persons off the Register	45
3.5.2	NSW Police Force calculated persons’ reporting periods as being shorter than legally required	46
3.5.3	NSW Police Force placed individuals who were not registrable persons on the Register	49
3.5.4	NSW Police Force calculated persons’ reporting periods as being longer than legally permitted	51
3.6	Conclusions as to the extent, nature and impact of errors in the Register	54
3.7	NSW Police Force response to the draft final report	56
3.8	Findings		57
3.8.1	Incorrect decisions about who were registrable persons and the length of reporting periods	57
3.8.2	Unlawful or unjust actions taken on the basis of the incorrect information in the Register	59
3.9	Improvements in the administration of the Register since 2016	63
4.	Responses to persons subjected to unlawful or 
unjust actions	65
4.1	Introduction	66
4.2	NSW Police Force applied for annulments of wrongful convictions under the CPOR Act	67
4.3	NSW Police Force decided not to notify persons of errors which resulted in unlawful or unjust actions	69
4.3.1	Internal discussions about the language to be used in the letters	70
4.3.2	Letters sent to persons who had been subjected to unlawful reporting requirements	75
4.3.3	Comparison with other letters sent by the NSW Police Force	78
4.3.4	Decision not to notify persons no longer on the Register 
in July 2016	79
4.4	NSW Police Force obligation to notify persons of errors	80
4.5	Responses to the draft final report	82
4.6	Commission’s analysis	84
4.7	Findings		85
4.8	Remedial action for those subjected to unlawful or unjust actions	86
4.9	NSW Police Force response to the draft final report	88
4.10	Commission’s analysis and recommendation	89
5.	Workload of the NSW PolIcE Force Child Protection Registry	92
5.1	Introduction	93
5.2	Increase in demand, complexity and scope of Registry’s work	94
5.2.1	Number of persons on the Register is continually increasing	94
5.2.2	Expansion of the list of offences and sentences that will result in a person becoming registrable	97
5.2.3	Increase in reporting obligations	98
5.2.4	Increasing complexity of the Registry’s work	100
5.3	Additional responsibilities given to the Registry	101
5.4	Register workload overtook the resources of the Registry	102
5.4.1	Internal reports warning of need for additional staff, and lack of quality control	102
5.4.2	Workforce Intelligence Unit’s Register Staffing Review	104
5.4.3	Consequences of inadequate resources being allocated 
to the Register	105
5.5	Additional resources given to the Registry since Register Staffing Review and commencement of Operation Tusket	109
5.6	Introduction of authorised dedicated officers to manage 
registrable persons	111
5.7	Conclusion and recommendation	113
6.	Problems with the Child Protection (Offenders Registration) Act 2000 (NSW)	116
6.1	Introduction	117
6.2	Commission’s analysis of the CPOR Act	118
6.3	Overview of problems with the CPOR Act	118
6.3.1	Difficulty of identifying all ‘registrable offences’	119
6.3.2	Detailed information required to determine whether an exception to registration applies	119
6.3.3	Detailed information and complex analysis required to calculate reporting periods	120
6.3.4	Difficulty of interpreting (and therefore enforcing) 
reporting obligations	122
6.3.5	Challenge of identifying when persons who have offended in other jurisdictions need to report under the CPOR Act	123
6.3.6	Interaction between the CPOR Act, other New South Wales laws and laws in other jurisdictions	123
6.4	Recommendations to NSW Government	126
6.4.1	Comprehensive reform of the CPOR Act	126
6.4.2	Statutory review mechanism for registrable status and reporting period determinations	128
6.4.3	Statutory requirement for independent auditing of the Register	130
6.5	Recommendations to the NSW Police Force	130
6.5.1	Need for at least one dedicated legal officer in the Registry	130
6.5.2	Registrable persons should be provided with the basis for decisions about their status and reporting period	132
7.	Responsibilities of courts and other authorities in relation to the register	134
7.1	Introduction	135
7.2	Courts’ obligations to inform the NSW Police Force and other authorities that a registrable person has been sentenced	135
7.3	Registry’s reliance on information from court proceedings	137
7.3.1	Difficulties which arise when charges are amended or replaced	137
7.3.2	Difficulties when persons charged with registrable offences are found to be suffering from mental impairment or illness	139
7.4	Obligations on courts and supervising authorities to notify registrable persons about their reporting obligations	140
7.5	Supervising authorities’ obligations to inform the NSW Police Force when registrable persons are released from government custody	143
7.6	Interim solutions to problems with information and notifications from other authorities	144
7.6.1	Access to courts information system	144
7.6.2	Exploring a role for prosecutors	145
7.6.3	Access to Corrective Services NSW information system	145
7.7	Conclusion	147
8.	Issues with electronic systems used to maintain the Register	149
8.1	Introduction	150
8.2	Creation of ‘auto-suspend’ and ‘auto-reopen’ functions for 
Register cases	150
8.3	Problems with the auto-suspend and auto-reopen functions resulted in registered sex offenders being unmonitored	151
8.4	Reports from the Registry about need to fix the auto-suspend and 
auto-reopen functions	153
8.5	Auto-suspend and auto-reopen functions turned off and IT upgrade project approved	154
8.6	Delays in the CPR COPS upgrade project has ongoing impact on accuracy of the Register	155
8.7	CPR COPS does not notify Registry when a registrable person has been sentenced	157
9.	Improving governance, quality assurance and accountability in relation to the Register	160
9.1	Introduction	161
9.2	Interagency governance framework to ensure compliance with the statutory framework	162
9.3	Internal NSW Police Force governance framework to ensure compliance with the statutory framework	163
9.3.1	Lack of consistency across New South Wales	164
9.3.2	The need to improve the accountability and support of local commands	164
9.4	Independent monitoring of compliance	167
9.4.1	The experience in Victoria	167
9.4.2	Previous reviews in New South Wales	168
9.4.3	Recommendation for independent audits	169
9.5	Monitoring of the NSW Police Force response to our findings and recommendations	170
Appendix 1:  Results of the NSW Police Force Child Protection Register case review	171
NSW Police Force Child Protection Register case review	172
Appendix 2:  Analysis of the Child Protection (Offenders Registration) Act 2000 (NSW)	173
1.	Introduction	174
2.	Overview of problems with the CPOR Act	175
3.	Identifying ‘registrable offences’	176
3.1	CPOR Act does not specifically identify each registrable offence	177
3.1.1	The ‘element’ limbs	177
3.1.2	Offences that ‘involve’ sexual touching or a sexual act	178
3.2	Errors in the definitions of Class 1 and Class 2 offences	178
3.3	Definition of ‘a child’ is broader in the CPOR Act than in the Crimes Act 1900 (NSW)	179
3.4	Need for reform of definitions of Class 1 and Class 2 offences	179
4.	Determining if an exception to registration applies	181
4.1	Difficulties created by the need to identify the time registrable offences were committed	181
4.1.1	Difficulties determining whether offender was under 18	182
4.1.2	Difficulties determining when multiple offences should be grouped and considered a ‘single offence’	183
4.2	Particular issues with child abuse material (CAM) offences	184
4.2.1	Identifying whether offences of possessing CAM were ‘committed within’ 24 hours	185
4.2.2	Requirement to identify the person CAM offences are ‘committed against’	186
4.2.3	Whether the exception applies to a juvenile convicted of ‘accessing’ CAM	187
4.3	Need for reform of sections 3A(2)(c), 3A(5) and 3(3) of the CPOR Act	188
5.	Calculating the person’s reporting period	189
5.1	Identifying the age of the offender on the date of offending	192
5.2	Grouping of multiple offences	193
5.3	Particular issues with counting CAM offences	194
5.4	Need for reform of formulas for calculating reporting periods	197
6.	Identifying when persons who have offended in other jurisdictions need to report under the CPOR Act	198
6.1	Identifying when a person who has committed offences ‘under the law of a foreign jurisdiction’ is registrable	198
6.2	Identifying persons who are ‘corresponding registrable persons’	199
6.3	Determining whether the foreign jurisdiction offence provisions and/or the corresponding registrable person provisions apply	200
6.4	Determining the reporting period for a person who has had reporting obligations in multiple jurisdictions	204
7.	Interpreting and enforcing reporting obligations	205
7.1	Obligation to report changes regarding residence with children	206
7.2	Obligation to report employment	208
7.2.1	Calculating timeframes for reporting changes to employment	208
7.2.2	Question whether Work for the Dole has to be reported	211
7.3	Identifying when corresponding registrable persons need to make their initial report	212
7.4	Error in provisions regarding modified obligations for 
protected witnesses	214
8.	Calculating extensions to reporting obligations for travel	214
8.1	Threshold for when travel will trigger extension	215
8.2	Length of extensions for international travel	215
Glossary	217

[bookmark: _Toc22627718]List of Findings
Finding 1:	Since 2002 the NSW Police Force has made over 700 incorrect decisions about the administration of the Child Protection Register, including:
incorrect decisions that 96 people were not ‘registrable persons’ under the CPOR Act;
incorrect decisions that 43 people were ‘registrable persons’ under the CPOR Act;
incorrectly calculating the reporting periods of 485 registrable persons as being shorter than the periods required by the CPOR Act, and
incorrectly calculating the reporting periods of 144 registrable persons as being longer than the periods required by the CPOR Act. 
These incorrect decisions arose, wholly or in part, from mistakes of 
law or fact.		59
Finding 2:	As a result of the incorrect decisions referred to in Finding 1, the NSW Police Force unlawfully required persons to report their personal details to police for a number of years. Some of these persons were also subjected to unlawful home inspections by the NSW Police Force, in purported reliance on the power in s 16C of the CPOR Act.	62
Finding 3:	As a result of the incorrect decisions referred to in Finding 1, the NSW Police Force charged and arrested persons for failing to comply with reporting obligations or providing false or misleading information under the CPOR Act, when those persons were not under any obligation to report under that Act at the relevant time. These were actions of a serious nature which, although not unlawful, were unjust or oppressive in their effects.	62
Finding 4:	The NSW Police Force made decisions to write letters to Mr DD, Mr NN and Mr KK about their obligations under the CPOR Act, which were in effect misleading. These decisions, although not unlawful, were unreasonable or unjust in their effects.	86
[bookmark: _Toc22627719]List of Recommendations
Recommendation 1:	Notify persons who may have been subjected to unlawful or unjust actions by the NSW Police Force. The NSW Police Force write to each of the 277 people identified by the CPR case review who may have been subjected to unlawful or unjust actions by the NSW Police Force as a result of errors in the Child Protection Register. Each letter should: 
explain the specific error that was made in their case; 
identify each of the types of actions that the NSW Police Force may have mistakenly subjected the person to as a result of that error, and
apologise for these errors, and suggest the person may wish to obtain independent legal advice.	91
Recommendation 2:	Adopt a responsive model of resourcing for the Child Protection Registry. The NSW Police Force ensure that the resourcing of the Registry is reviewed at least every two years, and that staffing is maintained at a level sufficient to perform statutory functions under the CPOR Act efficiently and accurately.	115
Recommendation 3:	Refer the CPOR Act to the NSW Law Reform Commission for review. The Attorney-General urgently refer the Child Protection (Offenders Registration) Act 2000 (NSW) to the NSW Law Reform Commission for comprehensive review, to be completed within six months.	128
Recommendation 4:	Introduce a statutory review mechanism. A provision should be included in the Child Protection (Offenders Registration) Act 2000 (NSW) (or any Act which replaces it) which gives a person the right to seek review by the NSW Police Force of the decision that they meet the definition of a registrable person under the Act, and/or the decision as to which reporting period applies to the person. Consideration should be given to providing a right of appeal from the NSW Police Force review to a tribunal or court.	129
Recommendation 5:	Establish a dedicated legal officer position in the Child Protection Registry. The NSW Police Force establish at least one ongoing legal officer position within the Registry that is dedicated solely to supporting Registry staff, and fill that position as a matter of priority.	132
Recommendation 6:	Provide reasons for decisions under the CPOR Act. The NSW Police Force provide written notification to each person placed on the Register of the basis upon which their status as a registrable person and their reporting period has been determined, including the sections of the CPOR Act relied on. For persons already on the Register, this information is to be provided upon request.	133
Recommendation 7:	Prioritise the ‘CPR COPS’ upgrade project. The NSW Police Force prioritise the recruitment for the CPR COPS upgrade project to ensure that the project is completed as soon as possible.	157
Recommendation 8:	Establish an Interagency Child Protection Register Committee. The NSW Police Force initiate the establishment of a Child Protection Register Committee with relevant authorities to discuss and decide the obligations, compliance risks and mitigation strategies of each authority in relation to the statutory framework governing the Register.	163
Recommendation 9:	Develop an interagency governance framework. The NSW Police Force initiate the creation and implementation of a robust interagency governance framework to ensure consistent service delivery in accordance with each authority’s responsibilities under the statutory framework for the Register.	163
Recommendation 10:	Implement a Child Protection Register governance framework. The NSW Police Force develop and implement a governance framework to ensure compliance by all local commands across New South Wales with the statutory framework for the Register. This framework should: 
leverage the expertise of the Child Protection Registry to support local commands and provide quality assurance; 
ensure that emerging compliance risks are identified and addressed, and
contain appropriate reporting mechanisms to ensure future accountability...166
Recommendation 11:	Introduce independent compliance auditing of the Child Protection Register. Provisions should be included in the Child Protection (Offenders Registration) Act 2000 (NSW) (or any Act which replaces it) for independent compliance audits of the Register, with publicly reported (and de-identified) results, similar to those in the Sex Offenders Registration Act 2004 (Vic)……………………………………………………………………………………………………………………………………………169
[bookmark: _Toc522263973][bookmark: _Toc22627720]List of Case Studies 
Case Study 1:	Registrable person left off the Register for almost 
eight years	46
Case Study 2:	Registrable person reoffended while unmonitored	47
Case Study 3:	Registrable person unmonitored for almost 18 months	48
Case Study 4:	Person wrongly placed on the Register was unlawfully imprisoned	49
Case Study 5:	Person wrongly placed on Register for offences 
against adult	50
Case Study 6:	Registrable person wrongly imprisoned for over 540 days	51
Case Study 7:	Registrable person subjected to unlawful home inspections	52
Case Study 8:	Registrable person sued State of New South Wales for wrongful imprisonment	87
Case Study 9:	Person incorrectly placed on the Register after charges replaced at court	138
Case Study 10:	Registered person not reporting for two years due to systems malfunction	151
Case Study 11:	System failed to show high risk registered person had been released	152
Case Study 12:	Person’s reporting period extended by 900 days for time in custody	156




Page 2
The New South Wales Child Protection Register: Operation Tusket Final Report - 2019
Page 30
The New South Wales Child Protection Register: Operation Tusket Final Report - 2019
[bookmark: _Toc513734355][bookmark: _Toc520453445][bookmark: _Toc520464663][bookmark: _Toc520464832][bookmark: _Toc522263701][bookmark: _Toc522263975][bookmark: _Ref9250433][bookmark: _Ref9258907][bookmark: _Toc22627721]FOREWORD BY THE CHIEF COMMISSIONER


In 2001, with the commencement of the Child Protection (Offenders Registration) Act 2000 (NSW) (CPOR Act), New South Wales became the first jurisdiction in Australia to introduce a mandatory registration scheme for persons convicted of sexual offences against children.
The NSW Commissioner of Police reports that the Child Protection Register has been ‘a highly successful initiative to protect children from serious harm and monitor registrable persons.’ The Register is not merely a list of names; it is a police database containing a wealth of personal information about each ‘registrable person’. It assists the NSW Police Force to investigate offences against children and, through monitoring, to intervene to prevent risks to other children. 
In the 18 years since the Register was introduced, our understanding as a society of the crime of child sexual abuse has developed considerably, in particular as a result of public inquiries such as the Commonwealth Royal Commission into Institutional Responses to Child Sexual Abuse. As our understanding of the nature and impact of these crimes has become more sophisticated, our systems for responding to allegations of such crimes, in terms of reporting, investigation and prosecution, have also evolved. 
As a consequence, an increasing number of people are being convicted of child sex offences. From 2001 to 2018, the number of people convicted in New South Wales of child sex offences each year more than doubled. 
Improvements in our systems for prosecuting child sex offences therefore necessarily have a flow-on effect on the size of the Register. The Register has also been expanded by Parliament over time to include new groups of offenders, and new reporting requirements. In August 2019 there were 4,344 people on the Register.
As the size and scope of the Register has increased over the years, so too has the burden on the NSW Police Force, and in particular, on the Child Protection Registry, the specialist unit within the State Crime Command with responsibility for maintaining the Register.  
The pressures on the Child Protection Registry have been compounded by the fact that very soon after the Register commenced, the NSW Police Force - it seems out of necessity - assumed responsibility for making decisions about which offenders the CPOR Act requires to be registered, and the length of their reporting periods. It was not Parliament’s intention that the NSW Police Force would have this role. It was assumed that the provisions of the CPOR Act would be so simple to apply that court staff would ‘automatically’ be able to identify when a person’s conviction and sentence qualified them as a ‘registrable person’.
Unfortunately, this assumption proved incorrect.  As a result, the Registry has faced considerable challenges in seeking to implement the Register in accordance with the statutory framework. 
I acknowledge the hard work and dedication of the officers working in the Child Protection Registry. It was Registry officers themselves who, in 2014, first identified that there were significant issues with the Register.  In the following months and years those officers took steps to identify, correct and prevent the errors that they could, and submitted numerous internal reports warning about systemic problems contributing to errors which lay beyond the control of their unit to address. It was their reports which led the NSW Police Force to initiate a review of all Register files in 2016, which, when completed two years later, revealed the extent of the errors. The officers in the Child Protection Registry are to be commended for their continued commitment to the important work of maintaining the Register in difficult circumstances. 
The catalyst for the intervention by the Law Enforcement Conduct Commission (the Commission) in 2017 was a public interest disclosure made to the Commission by a person who was at the time an officer in the NSW Police Force. The benefits to the community that have flowed from that officer’s decision to make a complaint illustrate the great public value of public interest disclosures. That disclosure sparked a two-year investigation, during which the Commission and the NSW Police Force have worked together to identify and address gaps in systems and resources, to improve the implementation of a scheme that is designed to protect children from serious harm. 
I thank the NSW Police Force for the collaborative approach it has taken during this investigation, acknowledging issues, providing detailed operational information, and implementing a number of our recommendations and suggestions. While some issues remain outstanding, the NSW Police Force has made substantial changes which have significantly improved its administration of the Register. As a result, the number of errors in the Register has been dramatically reduced, and the 44 per cent error rate uncovered by the NSW Police Force CPR case review is now a historical matter.  
However, the NSW Police Force and the Commission agree that the risk of errors in the Register of the type documented in this report has not been eliminated, and cannot be eliminated until the legislative framework for the Register is simplified. The complexity and ambiguity of key provisions in the CPOR Act make it inevitable that errors will be made in implementation. The Act is a legislative minefield, a fact laid bare by the analysis in Appendix 2 of this report.
[bookmark: _GoBack]Following the Royal Commission, Parliament has strengthened the framework of laws that protect children in New South Wales, including by introducing a new offence of failing to report child abuse and new grooming offences. These and other amendments will likely increase the number of convictions for registrable offences in the longer term. It is therefore both appropriate and necessary that attention is now turned to urgently fixing the problems with the statutory framework of the Child Protection Register. The Commission’s view, which is supported by the NSW Police Force, is that a simplified statutory framework, and the introduction of an independent compliance audit mechanism, will help ensure the Child Protection Register is a robust and accurate tool which assists police to protect children from harm.   

The Hon M F Adams QC
[bookmark: _Toc513734358][bookmark: _Toc520453448][bookmark: _Toc520464666][bookmark: _Toc520464835]Chief Commissioner
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[bookmark: _Toc9428325][bookmark: _Toc12020277][bookmark: _Toc14790442]The NSW Police Force established the Child Protection Register (the Register) in 2001, following the passage of the Child Protection (Offenders Registration) Act 2000 (NSW) (CPOR Act). The CPOR Act requires offenders who have been convicted and sentenced for certain offences involving children or child abuse material to register with police when they re-enter the community. They must then provide reports to police of their personal details for a number of years. The purpose of the Register is to protect children from serious harm and ensure the early detection of offences by repeat child sex offenders who are in the community. The Register is a database that assists police to monitor and investigate these offenders. 
The Commission’s investigation has established that there have been problems with the Register for 17 years. Significant errors in the application of the CPOR Act started occurring as early as 2002. These errors have included incorrect decisions by the NSW Police Force about which persons should be included on the Register, and incorrect decisions about how long persons were legally required to make reports of their personal information to police under the CPOR Act (their ‘reporting period’). 
Some of these errors have resulted in child sex offenders being in the community without being monitored by the NSW Police Force as required by the CPOR Act. The Commission reviewed one case in which a person reoffended while unmonitored. Other errors have caused the NSW Police Force to unlawfully require people to report their personal information to police for a number of years. As a result, people have been wrongly convicted, and even imprisoned, for failing to comply with CPOR Act reporting obligations, when in fact those obligations did not apply to them at the relevant time. Two persons were unlawfully imprisoned for more than a year in total. 
The NSW Police Force has been aware for a number of years that there were significant issues with the Register. In 2014 the NSW Police Force Child Protection Registry (the Registry), the specialist unit in the State Crime Command responsible for maintaining the Register, started filing internal reports warning of systemic issues causing inaccuracies in the Register. Multiple reports from the Registry prompted the NSW Police Force to review 5,749 Register case files. This review was started in 2016 and took two years to complete. In October 2018 it concluded that 44 per cent (2,557) of those Register case files had contained errors.  
There are a number of factors which have contributed over time to the errors in the Register. One of the most significant factors is the difficulty of interpreting and applying the provisions of the CPOR Act. Another is the insufficient resources allocated to the Registry to handle an ever-increasing workload. 
The CPOR Act places obligations on courts and certain government agencies to assist the NSW Police Force to implement the registration scheme. However, almost since its inception, this multi-agency system has not been functioning as Parliament intended, particularly in relation to the identification of who are registrable persons.
The NSW Police Force has taken a number of significant steps since the start of the Commission’s investigation to improve the administration of the Register, including doubling the staff in the Registry. This report contains 11 recommendations to remedy the unlawful conduct that has occurred and prevent further errors in the Register. Our key recommendations are that the NSW Police Force ensures that adequate resources are allocated to the Registry now and into the future to enable it to maintain the Register; that the CPOR Act be urgently referred to the NSW Law Reform Commission for comprehensive review so that the fundamental problems with the legislative framework can be addressed and the various statutory responsibilities of the NSW Police Force, courts and government agencies reconsidered, and that an independent body conduct audits of the Register.
In Chapter 1 we describe how we conducted our investigation, referred to as Operation Tusket. Our investigation commenced in September 2017 on the basis of information provided in a public interest disclosure. Early in the investigation the NSW Police Force acknowledged there were a significant number of errors in the Register. The Commission and the NSW Police Force adopted a collaborative approach, sharing information and expertise to identify and address issues throughout the investigation.
In Chapter 2 we set out the key elements of the Child Protection Register. We explain the purposes of the Register, and what are the consequences under the CPOR Act if a person is determined to be a ‘registrable person’. We describe the roles and responsibilities of the NSW Police Force Child Protection Registry and other police officers in relation to the Register. We explain that the Register is part of a national framework of different statutory registration schemes for sex offenders across Australia.
In Chapter 3 we discuss the nature and extent of the errors that have occurred in the Register over time, including the results of the review of Register case files initiated by the NSW Police Force (called the ‘CPR case review’). We highlight the serious consequences of these errors through several case studies.  We found that since 2002 the NSW Police Force has made over 700 incorrect decisions about who were ‘registrable persons’ under the CPOR Act, or about the length of registrable persons’ reporting periods. We also found that the NSW Police Force has unlawfully required people to report their personal information, and conducted unlawful inspections of persons’ homes, as a result of incorrect information in the Register. The NSW Police Force has also charged and arrested people for not complying with CPOR Act reporting obligations when those people were not under any obligation to report under that Act. As a result, at least seven people were wrongly convicted of offences under the CPOR Act.
Chapter 4 explores the responses of the NSW Police Force to those persons who have been subjected to unlawful or unjust actions as a consequence of the errors in the Register. The NSW Police Force was generally proactive in seeking annulments from the courts when it identified that persons had been wrongly convicted for offences under the CPOR Act. However, in 2016 the NSW Police Force made the decision not to notify persons that it had made errors in their cases. Relying on internal legal advice, the NSW Police Force intentionally limited the information it provided to such persons, to avoid the prospect of civil claims. We found that on at least three occasions, the NSW Police Force wrote letters which were in fact misleading. The NSW Police Force now acknowledges that these letters are misleading, and has agreed to notify all those who may have been subjected to unlawful or unjust actions as a result of errors in the Register.
In Chapters 5 to 8 we discuss the systemic problems which have contributed to the occurrence of so many errors in the administration of the Register. 
Chapter 5 looks at the resourcing of the Registry over time. There has been a steady increase in the demand, complexity and scope of the Registry’s work. In October 2003 there were 916 persons on the Register. By August 2019 there were 4,344. The Registry’s resources were not increased proportionate to its increasing workload. This resulted in the Registry being understaffed, which impacted on the accuracy of its work, its ability to engage in proactive investigative activities, and the welfare of its staff. Since the start of our investigation the NSW Police Force has added 14 officers to the Registry. We recommend that the NSW Police Force adopt a responsive model of resourcing for the Registry into the future. 
Chapter 6 examines the legislative framework for the Register. The NSW Police Force and the Commission agree that the CPOR Act is so complex and ambiguous in important respects that it creates an inherent risk of errors in the Register that the NSW Police Force cannot effectively mitigate. The legislative framework creates such practical difficulties that it undermines the Act’s object of ensuring that registrable persons are monitored and comply with their obligations. The Commission’s analysis of the CPOR Act, incorporating input from the NSW Police Force, identified over 20 issues. These issues are set out in full in Appendix 2, with examples of cases in which the complexity or ambiguity in the Act have led to errors. We recommend that the Attorney-General urgently refer the CPOR Act to the NSW Law Reform Commission for comprehensive review, to be completed within six months. 
In Chapter 7 we explain that courts and ‘supervising authorities’ have obligations under the CPOR Act to assist the NSW Police Force to implement the Register. However, there have been problems with compliance with some of these obligations for many years. Since 2003 authorities have been relying on the NSW Police Force to determine who the CPOR Act requires to be registered, even though the Act does not contemplate this role being performed by police. This shift away from the system envisioned by the CPOR Act has resulted in the NSW Police Force making decisions under that Act without access to adequate information. The NSW Police Force has already adopted some of our recommendations for interim solutions to improve the Registry’s access to the information necessary to implement the CPOR Act. However, ultimately, the respective roles of the courts, the NSW Police Force and other authorities in relation to the Register need to be reconsidered as part of the review of the CPOR Act recommended in Chapter 6. 
In Chapter 8 we discuss the electronic systems that the Registry uses to keep the information on the Register about offenders’ reporting obligations up to date.  In 2014 Registry officers began to notice issues with these systems, and in 2015 it was reported that these problems had resulted in registered child sex offenders being released into the community without being monitored by the NSW Police Force under the CPOR Act. The NSW Police Force approved an IT project in 2017 to fix the issues with the electronic systems. At the time of writing, this project had not yet been completed. We recommend that the NSW Police Force take steps to ensure that the project is completed as soon as possible.

In Chapter 9 we consider mechanisms to improve governance, quality assurance and accountability in relation to the Register. We recommend that an interagency committee and governance framework, involving the NSW Police Force, courts and supervising authorities, be established to improve compliance with each authority’s obligations under the CPOR Act. We also recommend that the NSW Police Force develop an internal governance framework to ensure all local commands comply with the statutory framework when managing registrable persons. We further recommend that the statutory framework for the Register be amended to provide for independent compliance audits of the Register, similar to the Sex Offenders Registration Act 2004 (Vic).
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Our investigation process
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[bookmark: _Toc8641126][bookmark: _Toc22627724]Initiation of Operation Tusket 
[bookmark: _Toc513734363][bookmark: _Toc520453453][bookmark: _Toc520464671][bookmark: _Toc520464840][bookmark: _Toc522263709][bookmark: _Toc522263983]In 2017 the Law Enforcement Conduct Commission (the Commission) received a complaint from an officer (who has since left the NSW Police Force) alleging that there were serious problems with the NSW Child Protection Register (the Register). Based on the information provided by the officer, the Commission determined the complaint qualified as a public interest disclosure under the Public Interest Disclosures Act 1994 (NSW).[footnoteRef:2] On the basis of this disclosure, in September 2017 the Commission commenced an investigation into the administration of the Register by the NSW Police Force.  [2:  Public Interest Disclosures Act 1994 (NSW) s 12A(1).] 

The investigation, referred to as Operation Tusket, was initiated under s 51(1)(d) of the Law Enforcement Conduct Commission Act 2016 (NSW) (LECC Act). That section states that the Commission may exercise its investigation powers in respect of conduct that is, or could be, ‘agency maladministration’. Agency maladministration is a drafting device which refers to:
any conduct (by way of action or inaction) of the NSW Police Force other than excluded conduct:
(a) that is unlawful (that is, constitutes an offence or is corrupt conduct or is otherwise unlawful), or
(b) that, although it is not unlawful:
(i) is unreasonable, unjust, oppressive or improperly discriminatory in its effect, or
(ii) arises, wholly or in part, from improper motives, or
(iii) arises, wholly or in part, from a decision that has taken irrelevant matters into consideration, or
(iv) arises, wholly or in part, from a mistake of law or fact, or
(v) is conduct of a kind for which reasons should have (but have not) been given, or
(c) that is engaged in in accordance with a law or established practice, being a law or practice that is, or may be, unreasonable, unjust, oppressive or improperly discriminatory in its effect.[footnoteRef:3] [3:  Law Enforcement Conduct Commission Act 2016 (NSW) s 11(1).] 

Agency maladministration may constitute ‘serious maladministration’ if:
(a) … the conduct involved is unlawful (that is, constitutes an offence or is corrupt conduct or is otherwise unlawful), or
(b) … the conduct involved is of a serious nature and, although it is not unlawful:
(i) is unreasonable, unjust, oppressive or improperly discriminatory in its effect, or
(ii) arises, wholly or in part, from improper motives.[footnoteRef:4] [4:  Law Enforcement Conduct Commission Act 2016 (NSW) s 11(3).] 

Operation Tusket was the Commission’s first investigation into agency maladministration.
[bookmark: _Toc8641127][bookmark: _Toc22627725]The scope of our investigation
The NSW Police Force established the Register in October 2001, following the commencement of the Child Protection (Offender Registration Act) 2000 (NSW) (the CPOR Act). It is a confidential database containing a range of personal information about offenders who have been sentenced for sexual or certain violent offences against children, or offences involving child abuse material. 
The CPOR Act governs which offenders must be included on the Register, the reporting obligations each person must comply with, and the period of time for which those reporting obligations apply to those persons. While other agencies have responsibilities under the CPOR Act, the NSW Police Force is primarily responsible for maintaining the Register.[footnoteRef:5]  [5:  Child Protection (Offenders Registration) Act 2000 (NSW) s 19.] 

The Register is managed by the Child Protection Registry (the Registry), a specialist unit within the Child Abuse and Sex Crimes Squad of the NSW Police Force. 
Operation Tusket examined the administration of the Register by the NSW Police Force under the CPOR Act. We used a range of investigation, research, and consultation strategies. 
At the outset of our investigation, the NSW Police Force acknowledged there was a significant error rate in the Register. It informed us that it had initiated a review of all of its Register case files in 2016 to correct these errors (the CPR case review). The review was ongoing at the time our investigation was initiated, and it was finalised in October 2018. 
Given this acknowledgement, and the fact the CPR case review was underway, it was not necessary for the Commission to conduct its own audit of Register case files to establish there were problems with the information in the Register. We focused on identifying the consequences of the errors contained in the Register cases. In particular, we looked at the actions taken by the NSW Police Force on the basis of incorrect information in the Register.   
It became clear during our investigation that a number of systemic factors were hampering the ability of the Registry to accurately maintain the Register, including problems with the statutory framework. We prioritised the analysis of these systemic problems, and the development of interim and long term solutions.
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The Commission wishes to acknowledge the co-operation provided by the NSW Police Force throughout Operation Tusket. The NSW Police Force provided significant assistance to the Commission in undertaking this investigation, by providing detailed information and explanations about the operation of the Registry and the Register. This enabled Commission investigators to gain a comprehensive understanding of the challenges faced by the Registry in seeking to implement the CPOR Act. 
By acknowledging at a very early stage in our investigation the extent of the errors in the Register, the NSW Police Force also enabled us to focus a significant part of our investigation on exploring solutions to the systemic problems that had contributed to these errors. 
The Commission also assisted the NSW Police Force to address issues discovered during Operation Tusket. Commission investigators raised issues directly with the NSW Police Force as they were identified, and the NSW Police Force responded promptly to these issues. As a result, there have been a number of improvements to NSW Police Force processes and systems during the course of this investigation. Examples include:
We provided the NSW Police Force with our analysis of the list of criminal charges it was using to identify offenders who may need to be included on the Register. We identified 58 charges that were missing from that list, 56 charges that were incorrectly classified, and six charges that needed to be removed from the list. The NSW Police Force subsequently adjusted its list of charges and as a result identified one new offender to add to the Register.[footnoteRef:6]  [6:  Discussed in Chapter 6 section ‎6.3.1 and Appendix 2 (part 3.4).] 

We raised concerns with the NSW Police Force that it had not undertaken a process to identify if there were registrable persons who were missing from the Register. The NSW Police Force subsequently undertook such a process, and identified 94 people who had been incorrectly determined not to be registrable persons under the CPOR Act.[footnoteRef:7] Along with the person who had been identified because of the missing charges, this meant that as a result of our investigation the NSW Police Force found a total of 95 offenders who had been missing from the Register.     [7:  See Chapter 3 section 3.4.] 

Commission investigators identified incorrect decisions in some Register case files which had not been identified by the NSW Police Force.[footnoteRef:8] We brought these errors to the attention of the NSW Police Force and it promptly re-reviewed those files. [8:  See Chapter 3 section 3.5.2 (Case Study 2), and Chapter 6 section ‎6.3.6 and Appendix 2, part ‎6.3 (Example 8).] 

In July 2018 the Commission facilitated a meeting between the NSW Police Force and Corrective Services NSW to discuss access for Registry staff to Corrective Services NSW Offender Integrated Management System (OIMS). 
In August 2018 the Commission provided the NSW Commissioner of Police with a confidential interim report on its investigation, which included provisional recommendations. By December 2018 the NSW Police Force had implemented two of these recommendations, by securing access for Registry staff to OIMS and to JusticeLink, the central database used by all courts in New South Wales to record the outcomes of proceedings. Direct access to the information in these systems has reduced the administrative burden on Registry staff who need that information to implement the CPOR Act.[footnoteRef:9] [9:  See Chapter 7 section 7.6.] 

[bookmark: _Toc8641130][bookmark: _Toc22627727]NSW Police Force information
Part 6 of the LECC Act contains the Commission’s coercive powers of investigation, including the powers in s 54 and s 55 to require the production of information, documents or other things through issuing notices. 
During our investigation we served seven notices on the NSW Police Force under s 55 of the LECC Act, requiring it to produce certain documents within a specified timeframe. These notices targeted NSW Police Force information held by the Registry, the Office of the General Counsel and the Performance and Program Support Command. As a result we received and analysed over 5,000 pages of documents.
We also investigated the cases of 21 individuals who the NSW Police Force had placed on the Register. We chose these cases for review as they had been referenced in NSW Police Force documents as being cases in which errors had been made. The purpose of our review was to identify the precise nature of the errors, what had caused them, the consequences of those errors, and what remedial action the NSW Police Force had taken upon their discovery.
As part of our case file reviews we interrogated records in the NSW Police Force Computerised Operational Policing System (COPS) and in JusticeLink, in order to:
verify each person’s criminal history to identify the errors that had been made in applying the CPOR Act in their case;
identify instances where police had searched residences in purported reliance on a power in the CPOR Act,[footnoteRef:10] and [10:  Child Protection (Offenders Registration) Act 2000 (NSW) s 16C.] 

check for charges, arrests and convictions for offences under the CPOR Act. 
The case studies in this report are drawn from our review of these files.[footnoteRef:11] All offenders mentioned in these case studies or elsewhere in the report have been given pseudonyms.  [11:  See the list of case studies at the front of this report.] 

Although the Commission has the power to hold public and private examinations under Part 6 of the LECC Act, it was not considered necessary to hold any examinations in Operation Tusket.
[bookmark: _Toc8641131][bookmark: _Toc22627728]Legal research, analysis and literature review
We reviewed academic literature about sex offender registers and topics relevant to the management of sex offenders in the community post-sentence. We reviewed the reports of inquiries and reviews that considered the CPOR Act or the Register more broadly.[footnoteRef:12] [12:  New South Wales Ombudsman, Review of the Child Protection Register: Report under s 25(1) of the Child Protection (Offenders Registration) Act 2000 (2005); Ministry for Police (NSW), Report to Parliament: Review of Child Protection (Offenders Registration) Act 2000 (2007); Ministry for Police and Emergency Services (NSW), Report: Statutory review of the Child Protection (Offenders Registration) Act 2000 (2013); NSW Sentencing Council, Penalties Relating to Sexual Assault Offences in New South Wales, volume 3 (2009); New South Wales Ombudsman, Responding to Child Sexual Assault in Aboriginal Communities: A report under Part 6A of the Community Services (Complaints, Reviews and Monitoring) Act 1993 (2012); Ministry for Police and Emergency Services, Department of Attorney General and Justice (NSW), Statutory Review of the Child Protection (Offenders Prohibition Orders) Act 2004 (2013); Joint Select Committee on Sentencing of Child Sexual Assault Offenders, Parliament of New South Wales, Every Sentence Tells a Story – Report on Sentencing of Child Sexual Assault Offenders, Report 1/55 (2014).] 

As part of our focus on identifying the systemic factors contributing to errors in the Register, we undertook an extensive analysis of the CPOR Act, the final results of which are contained in Appendix 2. We also analysed relevant civil proceedings and New South Wales case law, and undertook a comparative analysis of the equivalent statutory frameworks in all Australian jurisdictions, New Zealand and the United Kingdom.  
[bookmark: _Toc8641132][bookmark: _Toc22627729]Information from the NSW Bureau of Crime Statistics and Research
We requested datasets from the NSW Bureau of Crime Statistics and Research (BOCSAR) to explore trends in the numbers of persons added to the Register between its commencement in 2001 and the present.[footnoteRef:13] These datasets included the number of persons convicted of child sexual offences, and in particular child abuse material offences,[footnoteRef:14] and the number of these offences which were proven in New South Wales courts between 2001 and 2018. [13:  Email from NSW Bureau of Crime Statistics and Research to Law Enforcement Conduct Commission, 14 June 2018 (BOCSAR Ref.18-16301); Email from NSW Bureau of Crime Statistics and Research to Law Enforcement Conduct Commission, 23 November 2018 (BOCSAR Ref.18-16994); Email from NSW Bureau of Crime Statistics and Research to Law Enforcement Conduct Commission, 23 September 2019 (BOCSAR Ref. 19-18087).]  [14:  These are referred to as child pornography offenses in the BOCSAR data. ] 
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During Operation Tusket we held multiple consultations with police officers and legal officers from the Registry, the Child Abuse and Sex Crimes Squad, the Prosecutions Command, the Performance and Program Support Command and the Professional Standards Command of the NSW Police Force. The Commission particularly thanks those Registry officers and legal officers in the State Crime Command who spent a significant amount of time in consultations with Commission investigators discussing the technical aspects of the operation of the Register.
The Chief Commissioner wrote to the Commissioner of Police to notify him of the initiation of Operation Tusket,[footnoteRef:15] to provide him with our Interim Report,[footnoteRef:16] to seek his approval for our consultation with State Crime Command staff about the problems with the CPOR Act,[footnoteRef:17] and to provide him with a draft of our final report for comment.[footnoteRef:18]  [15:  Letter from Chief Commissioner, Law Enforcement Conduct Commission, to the Commissioner of Police, NSW Police Force, 18 September 2017.]  [16:  Letter from Chief Commissioner, Law Enforcement Conduct Commission, to the Commissioner of Police, NSW Police Force, 9 August 2018.]  [17:  Letter from Chief Commissioner, Law Enforcement Conduct Commission, to the Commissioner of Police, NSW Police Force, 31 August 2018.]  [18:  Letter from Chief Commissioner, Law Enforcement Conduct Commission, to the Commissioner of Police, NSW Police Force, 7 August 2019.] 

The Chief Commissioner, the Commissioner of Integrity, the Solicitor to the Commission and Commission investigators met with the NSW Police Force Deputy Commissioner (Investigations and Counter Terrorism), the NSW Police Force General Counsel and the Commander of the State Crime Command on a number of occasions.
We also consulted with the NSW Ombudsman, Corrective Services NSW, the Independent Broad-based Anti-corruption Commission (Victoria) and Victoria Police. 
[bookmark: _Toc8641134][bookmark: _Toc22627731]Interim reports
During Operation Tusket we provided the NSW Police Force with interim reports and briefings, and sought its response. This process helped us to clarify areas of consensus and disagreement and further develop our recommendations. It also provided the NSW Police Force with the opportunity to implement improvements to relevant practices in a timely manner.
[bookmark: _Toc8641135][bookmark: _Toc8913475][bookmark: _Toc9428336][bookmark: _Toc12020288][bookmark: _Toc14790453][bookmark: _Toc15478336][bookmark: _Toc22627732]Operation Tusket: Interim Report, August 2018
In August 2018 we provided the NSW Commissioner of Police with a confidential report, Operation Tusket: Interim Report, setting out our provisional analysis, findings and recommendations. 
The Commissioner of Police provided a written response in October 2018 indicating support for our analysis and a number of the recommendations. We then met with the Deputy Commissioner (Investigations and Counter Terrorism), Assistant Commissioner (Professional Standards Command) and the Assistant Commissioner (State Crime Command) to discuss the NSW Police Force response. 
In December 2018 we provided a further report to the NSW Police Force detailing our outstanding concerns and met again with the Deputy Commissioner (Investigations and Counter Terrorism), the General Counsel for the NSW Police Force, and others. 
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We prepared a report for the NSW Police Force which identified the areas of complexity, ambiguity and errors in the CPOR Act which we consider have contributed or may contribute to errors being made in determining who the Act applies to and the obligations it imposes on them. In October 2018 we provided this report to Registry staff and legal officers attached to the State Crime Command and conducted a consultation to hear their views on the issues they experience when applying the Act. Our final analysis, incorporating the feedback from the State Crime Command officers, identified more than 20 problems in the CPOR Act (this analysis is contained in Appendix 2).
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This final report of Operation Tusket is made under s 132(1) of the LECC Act. It outlines our investigation, our findings and our recommendations. 
This report does not include any findings against individual officers. It includes four findings against the NSW Police Force as an agency.
The Commission notes that as all findings in this report concern the NSW Police Force as an agency, and not any particular officers, there are no individuals who are ‘affected persons’ within the meaning of s 133(3) of the LECC Act. There is therefore no need for the Commission to include a statement as referred to in s 133(2) of that Act.
Although there are no individuals who are ‘affected persons’ for the purposes of this report, the Commission gave certain individuals whose conduct is discussed in this report an opportunity to make comments to the Commission in response to a draft. The Commission considered the submissions it received from those individuals and consequently revised parts of the draft report. 
A copy of the draft report, including proposed recommendations, was then provided to the NSW Commissioner of Police for his response on behalf of the NSW Police Force in August 2019. The Commissioner of Police provided his response on 30 September 2019, and the report was updated to reflect those comments.
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The NSW Child Protection Register


[bookmark: _Toc22627736]Introduction
New South Wales was the first Australian jurisdiction to introduce a mandatory registration scheme for persons convicted of sexual offences against children.[footnoteRef:19] The Child Protection Register (the Register) was established in 2001 under the Child Protection (Offenders Registration) Act 2000 (NSW) (CPOR Act). The purpose of the Register is to protect children from serious harm and ensure the early detection of offences by repeat child sex offenders.[footnoteRef:20] The Register is primarily a database to assist police; it cannot be accessed by members of the general public. [19:  Victorian Law Reform Commission, Sex Offenders Registration (2012) para 1.10. The Child Protection (Offenders Registration) Act 2000 (NSW) was introduced in response to Recommendation 111 of the Royal Commission into the New South Wales Police Service (Wood Royal Commission): New South Wales, Parliamentary Debates, Legislative Assembly, 1 June 2000, p 6475 (Paul Whelan, Minister for Police). ]  [20:  Child Protection (Offenders Registration) Act 2000 (NSW) s 2A.] 

In this chapter we explain the key statutory elements and purposes of the Register. We also discuss the roles and responsibilities of the NSW Police Force Child Protection Registry and other police officers in relation to the maintenance of the Register, and the national context regarding the registration of sex offenders.
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[bookmark: _Toc8913481][bookmark: _Toc9428342][bookmark: _Toc12020294][bookmark: _Toc14790459][bookmark: _Toc15478342][bookmark: _Toc22627738]Offenders sentenced for ‘registrable offences’ are ‘registrable persons’
The CPOR Act requires all ‘registrable persons’ to report their personal details to the NSW Police Force. Registrable persons under the CPOR Act are those who have been sentenced for ‘registrable offences’.[footnoteRef:21] The registrable offences mentioned in the CPOR Act include sexual offences against or in relation to children, certain violent offences against children, and offences involving child abuse material.[footnoteRef:22] The registrable offences are categorised into two ‘classes’, with ‘Class 1 offences’ generally being crimes that attract higher penalties than those listed as ‘Class 2 offences’.[footnoteRef:23] [21:   There are a few limited exceptions to registration for first time juvenile offenders who have been sentenced for a registrable offence, as well as a discretion in relation to registration for certain juvenile offenders: see Child Protection (Offenders Registration) Act 2000 (NSW) s 3A(2) and s 3C.]  [22:  ‘Child abuse material’ is defined in s 91FB of the Crimes Act 1900 (NSW).]  [23:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3 (definition of ‘registrable offence’, ‘Class 1 offence’ and ‘Class 2 offence’). Persons who have been convicted of offences that are not ‘Class 1’ or ‘Class 2’ offences may become registrable under the Act if a court makes a child protection registration order in relation to the person: see Child Protection (Offenders Registration) Act 2000 (NSW) pt 2A.] 

Under the CPOR Act the NSW Commissioner of Police is responsible for ensuring that a Child Protection Register which contains the details of all registrable persons is established and maintained.[footnoteRef:24] As at 31 August 2019 there were 4,344 people listed by the NSW Police Force as ‘currently registered’ under the CPOR Act.[footnoteRef:25]  [24:  Child Protection (Offenders Registration) Act 2000 (NSW) s 19.]  [25:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure D: Updated Statistics from the CPR Monthly Report and about Travel Requests).	] 
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Every registrable person is required to attend a police station to make an initial report of their personal details, generally within seven days of being sentenced (or if sentenced to imprisonment, within seven days of being released).[footnoteRef:26] They are required to provide the NSW Police Force with a considerable amount of personal information, including: [26:  Child Protection (Offenders Registration) Act 2000 (NSW) ss 9A-9C, and s 12A(1)(a).] 

places of residence and details of employment, and details of any motor vehicle owned or hired by the person;
all phone numbers, names of internet service providers, email addresses, and all user names the person uses online, including for instant messaging services or chat rooms;
the names and dates of birth of each child who generally resides with the person;
affiliation with any club or organisation which has children as members or participants in activities, and
the names, dates of birth and addresses of each child with whom the person has had contact because, for example, the person was supervising or caring for the child, or the child was visiting the person’s household, or the person exchanged contact details with the child.[footnoteRef:27]  [27:  Child Protection (Offenders Registration) Act 2000 (NSW) s 9.] 

This information is entered into the Register and used by the NSW Police Force to monitor registrable persons, investigate breaches of reporting obligations and investigate offences committed against children.[footnoteRef:28] Police officers have the power to take a registrable person’s fingerprints and photographs when they are making a report, and these may be retained and used for identification, law enforcement or child protection purposes.[footnoteRef:29]  [28:  NSW Police Force, Child Protection Register Standard Operating Procedures (2016) NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 929 of 2017, p 9.]  [29:  Child Protection (Offenders Registration) Act 2000 (NSW) ss 12E-12H.] 

The registrable person is required to make annual reports to the NSW Police Force of their personal information, and in between these reports, notify it of any changes to any of the information listed above, generally within days.[footnoteRef:30] Registrable persons are also required to report travel plans and intended changes of address.[footnoteRef:31]  [30:  Child Protection (Offenders Registration) Act 2000 (NSW) ss 10 and 11.]  [31:  Child Protection (Offenders Registration) Act 2000 (NSW) ss 11A-11F.] 
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The number of years for which a registrable person is required to make reports to police (their ‘reporting period’) is determined by applying formulas in the CPOR Act.[footnoteRef:32] The reporting period for an adult offender will either be eight years, 15 years, or the rest of his or her life, and for juvenile offenders either four years or 7.5 years.[footnoteRef:33] The length of the person’s reporting period will depend on which ‘class’ of offence the person was sentenced for, how many other Class 1 or Class 2 offences the person had been found guilty of previously, and whether the person was 18 years or older at the time of the offending.  [32:  The one exception relates to persons who are sentenced for offences in other jurisdictions but then move to New South Wales and are classified as ‘corresponding registrable persons’, in which case their reporting period in New South Wales is the period which was prescribed for them in the jurisdiction in which they offended: see Child Protection (Offenders Registration) Act 2000 (NSW) ss 19BB-19BD. ]  [33:  Child Protection (Offenders Registration) Act 2000 (NSW) ss 14A-14B. ] 

A registrable person’s reporting obligations will be suspended while they are in custody or travelling outside New South Wales.[footnoteRef:34] The NSW Police Force is then required to extend their reporting period by the length of time they spent in custody, and in certain cases, for time spent travelling.[footnoteRef:35] The NSW Police Force must also extend the person’s reporting period if they are late in making an initial or annual report by more than one month.[footnoteRef:36] [34:  Child Protection (Offenders Registration) Act 2000 (NSW) s 15(1).]  [35:  Child Protection (Offenders Registration) Act 2000 (NSW) s 15(2) and (3).]  [36:  Child Protection (Offenders Registration) Act 2000 (NSW) s 15(4) and (5).] 

It is an offence for a registrable person to fail to comply with any of the reporting obligations under the CPOR Act without reasonable excuse, or to knowingly provide false or misleading information in a report.[footnoteRef:37] These offences are punishable by up to five years’ imprisonment. [37:  Child Protection (Offenders Registration) Act 2000 (NSW) ss 17 and 18.] 

There is generally no ability under the CPOR Act for a person who is given a reporting period of less than life to apply to have the reporting period revised.[footnoteRef:38] For those who have been given a life-time reporting period, they may, if certain conditions are met, apply to the NSW Civil and Administrative Tribunal for suspension of their reporting obligations, but only after 15 years (as long as they have not been sentenced for further registrable offences).[footnoteRef:39] [38:  The only limited exception is that those registrable persons who have had their reporting period extended by the NSW Police Force under s 15(3) for periods of travel can apply to the NSW Civil and Administrative Tribunal to essentially suspend these extensions: Child Protection (Offenders Registration) Act 2000 (NSW) s 16(1)(b) and (3A).]  [39:  Child Protection (Offenders Registration) Act 2000 (NSW) s 16.] 
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There are significant legal consequences for a person who is placed on the Register, in addition to the reporting obligations. 
Following recent amendments to Commonwealth legislation, it is now an offence for a registrable person who has reporting obligations to travel overseas without permission from a ‘competent authority’ (in New South Wales this is the NSW Police Force).[footnoteRef:40] A registrable person may also have their passport denied or cancelled at the request of a competent authority.[footnoteRef:41] [40:  Criminal Code Act 1995 (Cth) s 271A.1; Australian Passports Act 2005 (Cth) s 12 and Explanatory Memorandum, Passports Legislation Amendment (Overseas Travel by Child Sex Offenders) Bill 2017 (Cth), p 10.]  [41:  Australian Passports Act 2005 (Cth) s 12.] 

Registrable persons are also subject to restrictions on applying for changes to their names[footnoteRef:42] and engaging in child-related work.[footnoteRef:43] They can be subjected to unannounced home inspections by the NSW Police Force under s 16C of the CPOR Act, for the purpose of verifying that they are complying with their reporting obligations.[footnoteRef:44] They can be ordered to provide their DNA to police.[footnoteRef:45] They also may be made the subjects of child protection prohibition orders which impose further restrictions on their activities.[footnoteRef:46] Section 19BA of the CPOR Act allows certain scheduled agencies to collect and share the personal information of registrable persons, including the NSW Police Force, Corrective Services NSW, the Department of Education and Communities, the Department of Family and Community Services and the Ministry of Health.[footnoteRef:47]  [42:  Child Protection (Offenders Registration) Act 2000 (NSW) pt 3A.]  [43:  Under the Child Protection (Working with Children) Act 2012 (NSW) s 18 and sch 2 cl 1(1)(ac).]  [44:  Child Protection (Offenders Registration) Act 2000 (NSW) s 16C. It is an offence for a registrable person to refuse to allow police to enter and inspect their residential premises under s 16C, or to not cooperate with police while they do so: s 16C(4) and (5) and s 17.]  [45:  Crimes (Forensic Procedures) Act 2000 (NSW) pt 7B.]  [46:  Child Protection (Offenders Prohibition Orders) Act 2004 (NSW) ss 3-5.]  [47:  Child Protection (Offenders Registration) Act 2000 (NSW) sch 1.] 

It should be noted that a person does not cease to be a ‘registrable person’ under the CPOR Act once their reporting period ends. This means that some of the restrictions mentioned above (such as restrictions on name changes, applying for child-related work and being made the subject of child protection prohibition orders) will generally apply to all registrable persons for life.[footnoteRef:48] [48:  The only circumstances in which a person ceases to be a ‘registrable person’ are set out in s 3B of the Child Protection (Offenders Registration) Act 2000 (NSW), and relate to quashing or setting aside of their conviction for the offence that made them registrable, or the reduction of their sentence for that offence.] 

[bookmark: _Toc8913485][bookmark: _Toc22627742]Purposes of the Child Protection Register
When the CPOR Act was introduced into Parliament, the Minister for Police stated it would:
increase and improve the accuracy of intelligence held by police about child sex offenders;
assist in the investigation and prosecution of child sex offences committed by recidivist offenders;
provide a deterrent to re-offending;
assist the monitoring and management of child sex offenders in the community, and
provide child abuse victims and their families with an increased sense of security.[footnoteRef:49] [49:  New South Wales, Parliamentary Debates, Legislative Assembly, 1 June 2000, p 6475 (Paul Whelan).] 

The NSW Ombudsman was required to review and report on the first two years of operation of the CPOR Act following its commencement in 2001.[footnoteRef:50] The NSW Police Force advised the NSW Ombudsman that the Register had proven to be ‘an invaluable investigative tool’ even within its first two years.[footnoteRef:51] In his report, the NSW Ombudsman noted that intelligence made available to the NSW Police Force through the Register had assisted in the investigation of child sexual assault cases, and the NSW Police Force had reported that the monitoring of registered offenders had ‘realised benefits in terms of prevention and intervention’ regarding risks to children.[footnoteRef:52]   [50:  New South Wales Ombudsman, Review of the Child Protection Register: Report under s 25(1) of the Child Protection (Offenders Registration) Act 2000 (2005).]  [51:  Ibid p 153.]  [52:  Ibid pp 153-154.] 

[bookmark: _Toc22627743]Statutory responsibility for implementing the Register
The CPOR Act places obligations on courts and other government agencies to assist the NSW Police Force to implement the registration scheme. Courts that sentence registrable persons for registrable offences (referred to as ‘sentencing courts’), and other authorities such as Corrective Services NSW and the Ministry of Health (referred to as ‘supervising authorities’) have obligations to inform registrable persons of their reporting obligations and the consequences of non-compliance.[footnoteRef:53] [53:  Child Protection (Offenders Registration) Act 2000 (NSW) s 4(1) and Child Protection (Offenders Registration) Regulation 2001 (NSW) regs 6 – 7. For further discussion on the role of other agencies in relation to the Register, see Chapter ‎7.] 

Sentencing courts have the responsibility under the CPOR Act to notify the NSW Commissioner of Police, and the relevant supervising authority, that a registrable person has been sentenced.[footnoteRef:54] However, as will be discussed in Chapter ‎7, since the early years of the Register, court staff found it difficult to determine who was a registrable person.[footnoteRef:55] As a result, the NSW Police Force has in practice assumed responsibility for interpreting and applying the CPOR Act to identify registrable persons and determine the length of their reporting periods. [54:  Child Protection (Offenders Registration) Act 2000 (NSW) s 4(2).]  [55:  New South Wales Ombudsman, Review of the Child Protection Register: Report under s 25(1) of the Child Protection (Offenders Registration) Act 2000 (2005) p 55.] 

[bookmark: _Ref9866644][bookmark: _Toc22627744]The NSW Police Force Child Protection Registry
The Child Protection Registry (the Registry) is a specialist unit within the Child Abuse and Sex Crime Squad of the State Crime Command of the NSW Police Force, established to monitor and maintain the Register on behalf of the Commissioner of Police.[footnoteRef:56] [56:  NSW Police Force, Child Abuse and Sex Crime, <https://www.police.nsw.gov.au/crime/sex_crimes/child_abuse>. ] 

Officers in the Registry identify and determine which offenders are ‘registrable persons’ under the CPOR Act.[footnoteRef:57] Registry staff rely on an automated flagging function in the NSW Police Force Computerised Operational Policing System (COPS) which identifies persons who have been charged with potentially registrable offences.[footnoteRef:58] If a flagged charge is proven at court, a Registry officer will determine if the person meets the statutory threshold for registration. If so, the Registry officer will create a COPS ‘CPR case’ for the person.[footnoteRef:59] At this point it can be said the person has been ‘placed on the Register’. The Registry officer will also calculate the person’s reporting period by identifying which formula in the CPOR Act applies, and record the person’s reporting period in their COPS CPR case.[footnoteRef:60]  [57:  NSW Police Force, Child Protection Register Standard Operating Procedures (2016) NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 929 of 2017, p 16.]  [58:  When an officer enters a charge for a person into COPS, the system checks the unique law part code for the charge against a list of law part codes that are flagged in the system as ‘CPR-related’ offences: NSW Police Force, Child Protection Register Standard Operating Procedures (2016) NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 929 of 2017, p 12; List of law part codes for registrable offences, NSW Police Force response to item 3 of Law Enforcement Conduct Commission Notice 929 of 2017.]  [59:  NSW Police Force, Child Protection Register Standard Operating Procedures (2016) NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 929 of 2017, p 17.]  [60:  Ibid.] 

[bookmark: _Ref9866645][bookmark: _Toc22627745]Roles and responsibilities of officers in NSW Police Force local commands
Once the Registry has placed a person on the Register, the monitoring and management of the registrable person generally becomes the responsibility of officers in the Police Area Command or Police District (both referred to in this report as ‘local commands’) in which the registrable person makes their initial report.[footnoteRef:61] Until recently there were no authorised positions in local commands dedicated to the management of registrable persons in accordance with the CPOR Act. However in 2019 15 officers have been deployed to local commands for the specific purpose of managing registrable persons, and the NSW Commissioner of Police has stated that more will be allocated over the next few years.[footnoteRef:62] This is discussed further in Chapter 5, section ‎5.6. [61:  Manager, Child Protection Registry, NSW Police Force, Management of the Child Protection Register in New South Wales: Michael O’Brien Scholarship 2017 (2018), NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2018, p 24.]  [62:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019, p 2.] 

Officers in local commands are also involved in implementing the CPOR Act through conducting inspections of registrable persons’ residences under s 16C of the CPOR Act, and investigating and commencing prosecutions for breaches of reporting obligations. In conducting these tasks, the officers necessarily rely on the accuracy of the information in the Register.
The Registry takes over responsibility for managing a registrable person if their reporting obligations need to be suspended, or if the person moves interstate and their file needs to be transferred to a different jurisdiction.[footnoteRef:63] The Registry is also responsible for finalising all Register cases once a registrable person reaches the end of their reporting period.[footnoteRef:64]  [63:  Staffing Submission: Child Protection Registry, pp 6-7, attachment to Child Protection Registry, NSW Police Force, Submission of staffing report requesting five (5) additional sworn positions …, 16 June 2015, D/2015/294868, NSW Police Force response to Law Enforcement Conduct Commission Notice 914 of 2017.]  [64:  Ibid p 7.] 

The Registry is also responsible for a growing list of additional tasks connected to the Register, as discussed in Chapter 5, section ‎5.3.
[bookmark: _Toc22627746]Part of a national approach to registration of child sex offenders
The CPOR Act is part of a national approach to the registration of offenders who commit sexual and other serious offences against children. Following New South Wales’ lead, there are now similar, but not uniform, offender registration laws in all Australian states and territories.[footnoteRef:65]  [65:  Sex Offenders Registration Act 2004 (Vic); Child Protection (Offender Reporting and Offender Prohibition Order) Act 2004 (Qld); Community Protection (Offender Reporting) Act 2005 (Tas); Child Protection (Offender Reporting and Registration) Act 2004 (NT); Crimes (Child Sex Offenders) Act 2005 (ACT); Child Sex Offenders Registration Act 2006 (SA); Community Protection (Offender Reporting) Act 2004 (WA).] 

These offender registration laws provide for mutual recognition of reporting obligations across jurisdictions. When an offender registered in one jurisdiction moves to a new jurisdiction while still being required to report in the first jurisdiction, the registration law in the new jurisdiction will generally ‘pick up’ those obligations and require the person to comply with them in the new jurisdiction (in the CPOR Act these persons are referred to as ‘corresponding registrable persons’).[footnoteRef:66]  [66:  Child Protection (Offenders Registration) Act 2000 (NSW) pt 3, div 10; Sex Offenders Registration Act 2004 (Vic) s 9 and s 37; Child Protection (Offender Reporting and Offender Prohibition Order) Act 2004 (Qld) s 7 and s 39; Community Protection (Offender Reporting) Act 2005 (Tas) s 11 and s 26; Crimes (Child Sex Offenders) Act 2005 (ACT) ss 11 and 11A and s 94; Child Protection (Offender Reporting and Registration) Act 2004 (NT) s 8 and s 40; Child Sex Offenders Registration Act 2006 (SA) ss 7-8, and ss 35-36; Community Protection (Offender Reporting) Act 2004 (WA) ss 7-8, ss 49-50.] 

There is also a national database of all offenders who are registered in Australia, called the Australian National Child Offender Register (the ANCOR).[footnoteRef:67] Police in each jurisdiction have agreed to maintain the ANCOR by uploading and keeping up to date information about all the registrable persons in each of their jurisdictions, in accordance with minimum standards set out in national protocols.[footnoteRef:68] The Registry is responsible for ensuring that the correct information for each registrable person in New South Wales is entered into the ANCOR.[footnoteRef:69] [67:  The ANCOR is part of the National Child Offender System (NCOS) which is maintained and supported by the Australian Criminal Intelligence Commission: Australian Criminal Intelligence Commission, National Child Offender System (14 April 2019) <https://www.acic.gov.au/our-services/child-protection/national-child-offender-system>.]  [68:  Standard Operating Procedures: National Protocols for Police Jurisdictions using the National Child Offender System (NCOS) Comprising ANCOR and MPS, 28 May 2013, NSW Police Force response to item 8 of Law Enforcement Conduct Commission Notice 929 of 2017.]  [69:  There is now an interface between COPS and ANCOR which enables ANCOR to automatically update mandatory fields by pulling information from COPS once every 24 hours, however some information and documentation still needs to be manually uploaded: Law Enforcement Conduct Commission consultation with NSW Police Force, Parramatta, 5 October 2017; Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 33.] 

The ANCOR enables authorised police officers to register, case manage and share information about registered offenders across jurisdictions.[footnoteRef:70] Members of the public cannot access the ANCOR. [70:  Australian Criminal Intelligence Commission, National Child Offender System (18 July 2018) <https://www.acic.gov.au/our-services/child-protection/national-child-offender-system>.] 

While the NSW Police Force uses the ‘CPR’ section of its COPS as its primary recording system for the Register, police in other Australian jurisdictions use the ANCOR as their primary register, and do not have their own separate database. These jurisdictions therefore ‘rely heavily’ on the accuracy and consistency of the data inputted by the NSW Police Force into ANCOR to identify and manage registrable persons who enter their jurisdictions from New South Wales.[footnoteRef:71] [71:  Child Protection Registry, NSW Police Force, Further issues and risks identified within the Child Protection Registry, 16 October 2015, D/2015/527743, NSW Police Force response to Law Enforcement Conduct Commission Notice 914 of 2017, pp 2-3.] 
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Nature, extent and impact of Errors in the RegisteR
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‘The [errors in the Register] are not attributable to a single officer, or single error that has been repeated constantly. There have been a number of combined human and systems errors that have occurred since the inception of the [Register]. Whilst many such issues have been remedied along the way, some have continued throughout. Unfortunately these errors are widespread and impact heavily on the integrity and accuracy of [Register] records and management of child sex offenders who reside in the community.’
- Officer, Child Protection Registry, NSW Police Force, May 2016[footnoteRef:72] [72:  Child Protection Registry, NSW Police Force, Serious concerns raised regarding the Child Protection Register (CPR) reporting period timeframes and lack of review of matters prior to case finalisation, 26 May 2016, D/2016/277899, NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 914 of 2017, p 5.] 

[bookmark: _Toc22627748]Introduction
The Commission’s investigation has established that there have been problems with the NSW Child Protection Register (the Register) for over 17 years. Substantive errors started occurring in the Register as early as 2002. 
The NSW Police Force has been aware for a number of years that there were significant errors in the Register. The Child Protection Registry (the Registry) has been internally reporting issues with the information in the Register, and emphasising the need for the NSW Police Force to address systemic issues, since at least 2014.
After several reports from Registry staff, in 2016 the NSW Police Force initiated an internal review of 5,749 Register case files, referred to as the CPR case review. The CPR case review was finalised in October 2018, a year into our investigation. It found that 44 per cent of the Register case files had been affected by errors. The most significant errors involved incorrect decisions by the NSW Police Force that certain persons should be included on the Register, and in other cases incorrect decisions about how long persons were legally required to make reports of their personal information to police under the Child Protection (Offenders Registration) Act 2000 (NSW) (CPOR Act). 
As a result of our investigation, the NSW Police Force has also identified 95 offenders who it had incorrectly decided not to place on the Register. In addition to one other offender that the NSW Police Force had identified in 2016, this meant that since 2001 there have been a total of 96 offenders who the NSW Police Force incorrectly left off the Register.
This chapter outlines the extent and nature of the errors that have occurred in the Register over time. It explores the serious consequences of these errors in certain cases. Some of these errors have resulted in child sex offenders being in the community without being monitored by the NSW Police Force under the CPOR Act. Errors in other cases have resulted in the NSW Police Force unlawfully requiring persons to report their personal information to police for a number of years. The case studies included in this chapter illustrate examples of individuals being wrongly charged, convicted and sentenced to imprisonment for breaching CPOR Act reporting obligations, when in fact they did not have any such obligations under that Act at the relevant time. 
The CPR case review team corrected the errors in the Register files as they were identified. Chapter ‎4 considers what remedial action the NSW Police Force took in cases in which it had subjected persons to unlawful actions under the CPOR Act because of these errors.
This chapter contains the Commission’s findings in relation to the errors in the Register. In summary, the Commission found that:
The NSW Police Force has since 2002 made over 700 incorrect decisions, arising wholly or in part from mistakes of law or fact, as to whether certain individuals were registrable persons under the CPOR Act, or about the length of registrable persons’ reporting periods.[footnoteRef:73]  [73:  Cf. Law Enforcement Conduct Commission Act 2016 (NSW) s 11(1)(b)(iv).] 

As a result of these incorrect decisions, the NSW Police Force:
· unlawfully required persons to report their personal information to police for a number of years; 
· conducted unlawful inspections of persons homes,[footnoteRef:74] and [74:  Cf. Law Enforcement Conduct Commission Act 2016 (NSW) s 11(3)(a).] 

· charged and arrested persons for failure to comply with reporting obligations, or providing false or misleading information under the CPOR Act when they were not under any obligation to report under that Act at the relevant time.[footnoteRef:75] [75:  Cf. Law Enforcement Conduct Commission Act 2016 (NSW) s 11(3)(b)(i).] 

In the final section of this chapter we note the significant changes that the NSW Police Force has made since 2016 to improve its administration of the Register. These improvements have substantially reduced the number of errors in the Register, and made such errors less likely in future.
[bookmark: _Toc22627749]Internal reports by Registry officers 
From 2014, Registry officers started to formally raise concerns through the NSW Police Force chain of command about systemic issues affecting the accuracy of the Register. Between November 2014 and July 2016 officers in the Registry made at least 10 internal reports and submissions which warned of errors in the Register, and noted the risks to the community and the reputation of the NSW Police Force if the causes of the errors were not addressed.[footnoteRef:76]  [76:  Reports and submissions produced by the NSW Police Force in response to Law Enforcement Conduct Commission Notice 914 of 2017 (items 1 - 7) and Law Enforcement Conduct Commission Notice 929 of 2017 (items 11 and 12).] 

Many of these internal reports emphasised the need for more resources for the Registry. These reports noted the steady increase in the number of persons on the Register, and the increasingly unmanageable workload of the Registry (discussed in Chapter 5, section ‎5.2). 
Some of the key internal reports from the Registry which led to the CPR case review are summarised below.
[bookmark: _Toc8913493][bookmark: _Toc9428354][bookmark: _Toc12020306][bookmark: _Toc14790471][bookmark: _Toc15478354][bookmark: _Toc22627750]Report of problems with electronic systems identifying when a registrable person was released from prison
In September 2015, the Registry Manager requested ‘urgent assistance’ to address a problem in the electronic systems relied upon by the NSW Police Force to track when registered persons went in and out of custody.[footnoteRef:77] The Registry Manager reported that at least two registered sex offenders had been released into the community without police knowledge, because the NSW Police Force Computerised Operational Policing System (COPS) had shown them as still being in prison with their reporting obligations suspended. [footnoteRef:78] He stated that it appeared there had been problems with these systems for years, and: [77:  This issue is discussed in Chapter ‎8.]  [78:  See Case Studies 10 and 11 in Chapter 8 (section ‎8.3).] 

it is unknown how many other Registrable Persons this may have affected … unless a full and comprehensive audit is conducted of every Registrable Person to ever have the status of ‘Suspended in Custody’ it is impossible to determine if any more discrepancies exist. As one could appreciate, this is a significant concern and risk to the NSWPF and the community in general.[footnoteRef:79] [79:  Child Protection Registry, NSW Police Force, Request for urgent assistance from Business and Technology Services, 28 September 2015, D/2015/486821, NSW Police Force response to item 3 of Law Enforcement Conduct Commission Notice 914 of 2017.] 

[bookmark: _Toc8913494][bookmark: _Toc9428355][bookmark: _Toc12020307][bookmark: _Toc14790472][bookmark: _Toc15478355][bookmark: _Toc22627751]Report on errors of legal interpretation since start of the Register, and lack of quality assurance
On 16 October 2015, the Registry Manager reported that external legal advice revealed the NSW Police Force had been working from an erroneous interpretation of the formulas for calculating reporting periods in the CPOR Act.[footnoteRef:80] This had been the practice of the NSW Police Force since the commencement of the Register in 2001, up until the advice was received in mid-2015.[footnoteRef:81] The result was that registrable persons who had convictions for registrable offences which pre-dated the commencement of the Register had been given reporting periods which were years too short.[footnoteRef:82] The Registry Manager reported: [80:  Child Protection Registry, NSW Police Force, Further issues and risks identified within the Child Protection Registry, 16 October 2015, D/2015/527743, NSW Police Force response to item 5 of Law Enforcement Conduct Commission Notice 914 of 2017, p 5; Crown Solicitor’s Office New South Wales, Advice in relation to Child Protection (Offender Registration) Act 2000, 6 July 2015, D/2015/322971, NSW Police Force response to item 5 of Law Enforcement Conduct Commission Notice 914 of 2017; Office of General Counsel, NSW Police Force, 10 July 2015, D/2015/282431, NSW Police Force response to item 5 of Law Enforcement Conduct Commission Notice 914 of 2017.]  [81:  Child Protection Registry, NSW Police Force, Serious concerns raised regarding the Child Protection Register (CPR) reporting period timeframes and the lack of review of matters prior to case finalisation, 26 May 2016, D/2016/277899, NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 914 of 2017, p 2.]  [82:  For an example see Case Study 2 in section 3.5.2.] 

This is a significant issue to the organisation because it is not known how many Registrable Persons this will effect, and without a full and comprehensive audit on each and every person on the Register, and previously on the Register, it will not be known.[footnoteRef:83]  [83:  Child Protection Registry, NSW Police Force, Further issues and risks identified within the Child Protection Registry, 16 October 2015, D/2015/527743, NSW Police Force response to item 5 of Law Enforcement Conduct Commission Notice 914 of 2017, p 5.] 

The Registry Manager also reported that due to the increasing workload of maintaining the Register, the Registry only had capacity for ‘minimal supervisory and quality control checks’ to ensure accuracy in its work.[footnoteRef:84] This had led to registrable persons ‘not being registered correctly (if at all) and issues identified with reporting periods and obligations’.[footnoteRef:85] The Registry Manager reported that the Registry needed ‘proper staffing and resourcing of the unit, to enable staff to effectively perform their duties and minimise risks to the organisation and the community as a whole’.[footnoteRef:86] He requested an independent assessment of the workload of the Registry. [84:  Ibid p 9.]  [85:  Ibid.]  [86:  Ibid.] 

[bookmark: _Toc8913495][bookmark: _Toc9428356][bookmark: _Toc12020308][bookmark: _Toc14790473][bookmark: _Toc15478356][bookmark: _Toc22627752]Report of ‘serious concerns’ regarding incorrect finalisation of Register cases, resulting in need for review of all cases
On 26 May 2016, an officer in the Registry submitted a detailed report about ‘serious concerns’ regarding the Register.[footnoteRef:87] The officer reported that since the start of the Register, the Registry had been relying on a function in COPS which automatically closed a registrable person’s case when the date recorded for the end of their reporting period was reached, without any input from Registry staff.[footnoteRef:88] The officer noted that, as a result: [87:  Child Protection Registry, NSW Police Force, Serious concerns raised regarding the Child Protection Register (CPR) reporting period timeframes and the lack of review of matters prior to case finalisation, 26 May 2016, D/2016/277899, NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 914 of 2017.]  [88:  Ibid p 1.] 

There has been no process in place to conduct a manual/human review of the case prior to finalisation to ensure the reporting period end date is accurately reflected, and that all periods of incarceration, travel and other variables are taken into consideration before the case is finalised.[footnoteRef:89]  [89:  Ibid.] 

The officer commented that the situation of having Register cases auto-finalise without any manual review was ‘seriously flawed’, given the identified problems with the electronic systems for tracking offenders when they leave prison, and errors of legal interpretation affecting the calculation of reporting periods.[footnoteRef:90] He reported that ‘there are a number of examples where a combination of both human error and systems error have seen a registered person's removal from the register far earlier [than] they should have been’, and provided specific cases.[footnoteRef:91]  [90:  Ibid pp 1-2.]  [91:  Ibid p 2.] 

The officer commented that, based on a dip sample of 28 Register cases that revealed 11 were incorrect: 
it stands to reason that there is an unacceptable quantity of finalised cases where [registrable persons] are still required by legislation to abide by reporting obligations. Similarly, there are persons who remain on the register who have long since fulfilled their legislated responsibilities under the Act. The risk to the organisation is obvious.[footnoteRef:92]  [92:  Ibid p 5.] 

Given the ‘historical failings’ that had affected the accuracy of information on the Register, the officer recommended an independent audit of all active Register cases.[footnoteRef:93]  [93:  Ibid p 7.] 

On 10 June 2016, when the Registry Manager read the officer’s report of ‘serious concerns’, he recommended that a full review of all Register cases be undertaken, not just current/active cases. However, he warned that additional resources would be needed as ‘the audit of all cases is too onerous for Registry staff to complete alone’.[footnoteRef:94] The Registry Manager noted that the content of the officer’s report ‘presents a significant risk to the NSWPF and the on-going management of people on the Child Protection Register’.[footnoteRef:95]  [94:  Comments on Child Protection Registry, NSW Police Force, Serious concerns raised regarding the Child Protection Register (CPR) reporting period timeframes and lack of review of matters prior to case finalisation, 26 May 2016, D/2016/277899, NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 914 of 2017, p 12.]  [95:  Comments on Child Protection Registry, NSW Police Force, Serious concerns raised regarding the Child Protection Register (CPR) reporting period timeframes and lack of review of matters prior to case finalisation, 26 May 2016, D/2016/277899, NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 914 of 2017, p 9.] 

On 6 July 2016, the Acting Commander of the State Crime Command directed that a review of Register case files be initiated, starting with priority cases,[footnoteRef:96] and in October 2016 the review was expanded to include all Register cases created since the start of the Register in 2001, including those already finalised (the CPR case review).[footnoteRef:97]  [96:  Comments on Child Protection Registry, NSW Police Force, Serious concerns raised regarding the Child Protection Register (CPR) reporting period timeframes and lack of review of matters prior to case finalisation, 26 May 2016, D/2016/277899, NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 914 of 2017, p 15.]  [97:  Child Protection Registry, NSW Police Force, Staffing Submission for the Child Protection Registry, 11 October 2016, D/2016/575518, NSW Police Force response to item 8 of Law Enforcement Conduct Commission Notice 914 of 2017, p 1; Sex Crimes Squad, Workload issues impacting upon the Child Protection Register (CPR), 18 July 2017, NSW Police Force response to item 19(a) of Law Enforcement Conduct Commission Notice 929 of 2017.] 

[bookmark: _Ref10468538][bookmark: _Toc22627753]Errors identified by the NSW Police Force CPR case review
The CPR case review reviewed 5,749 Register case files between July 2016 and October 2018.[footnoteRef:98] It reviewed current and finalised Register cases.[footnoteRef:99]  [98:  NSW Police Force response to the interim report of Operation Tusket, 23 October 2018, F/2018/94374; D/2018/851613, p 1; Grand totals year to date 2018 [results of the CPR case review], NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 988 of 2018.]  [99:  The Commander of the State Crime Command advised the Commission that there were two categories of Register files that were excluded from the CPR case review, being files of registrable persons who moved interstate, and files of persons in custody at the time of the review. The Commander stated that both these categories were excluded as they would be subject to review through other processes: Law Enforcement Conduct Commission consultation with NSW Police Force, Sydney, 20 December 2018.] 

The CPR case review found that 44 per cent (2,557) of the Register case files contained significant errors which the review team needed to correct.[footnoteRef:100] The table of the CPR case review results that the NSW Police Force provided to the Commission is recreated in full in Appendix 1.[footnoteRef:101]  [100:  This number is based on subtracting the number of ‘correct’ files and the number of ‘reporting period correct but suspended in custody’ files from the total of 5,749 files reviewed: see Appendix 1.]  [101:  This table was produced in the NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 988 of 2018.] 

The CPR case review identified seven different categories of errors in the files. Some of these error categories relate to systems malfunction or other issues, and will be explored in other chapters of this report. 
In this chapter we focus on those error categories which related to incorrect decisions by the NSW Police Force about whether a person was registrable, or the length of a person’s reporting period.[footnoteRef:102] The CPR case review identified: [102:  For an explanation of reporting periods under the CPOR Act, see Chapter 2, section ‎2.2.3.] 

· 485 Register cases in which it had to increase the person’s reporting period – this meant that when the NSW Police Force created the Register case it had applied the wrong formula under the Act, and concluded that the person’s reporting period was shorter than the CPOR Act actually required (for example eight years, rather than 15 years);[footnoteRef:103] [103:  See the category ‘Reporting period increased – Eg 8 years to 15 years or life’ in the table in Appendix 1.] 

144 Register cases in which it had to decrease the person’s reporting period - this meant that when the NSW Police Force created the Register case it had applied the wrong formula under the Act, and concluded that the person’s reporting period was longer than the CPOR Act actually permitted (for example 15 years, rather than eight years),[footnoteRef:104] and [104:  See the category ‘Reporting period decreased – Eg life to 15 years or 8 years’ in the table in Appendix 1.] 

45 Register cases in which the person ‘should not be on’ the Register – this meant that the NSW Police Force had incorrectly determined that the person met the definition of a ‘registrable person’ under the CPOR Act.[footnoteRef:105]  [105:  See the category ‘Should not be on register’ in the table in Appendix 1.] 

Each of these categories of errors is discussed further below.
[bookmark: _Toc22627754]Missing registrable persons identified as a result of the Commission’s investigation
The CPR case review examined Register case files that had been created since the start of the Register in 2001. It did not include any process to identify persons who had been convicted of registrable offences in New South Wales but who may have mistakenly not been added to the Register.
As a result of our investigation, the NSW Police Force identified 95 offenders who had been missing off the Register. 
One person was identified in 2018 after we advised the NSW Police Force that there were 58 charges missing from its list of charges that could result in a person becoming registrable. The NSW Police Force subsequently reviewed persons who had been convicted of the missing charges, and identified one person who it needed to add to the Register.
The other 94 missing registrable persons were identified after the Commission advised the NSW Police Force of the need to interrogate whether there were other registrable persons who were missing from the Register as a result of systems and/or human error.[footnoteRef:106] In response to the Commission’s letter, the State Crime Command commenced a process in March 2019 involving the review of the details of 8,695 persons who the NSW Police Force had since 2001 decided were not registrable under the CPOR Act.[footnoteRef:107] On 30 September 2019 the NSW Police Force informed the Commission that it had completed this process and concluded that 94 of those persons had in fact been registrable persons. Of the 94 people who the NSW Police Force identified in 2019 as having been incorrectly left off the Register: [106:  Letter from Chief Commissioner, Law Enforcement Conduct Commission, to Deputy Commissioner, Investigations and Counter Terrorism, NSW Police Force, 28 February 2019.]  [107:  Letter from Deputy Commissioner, Investigations and Counter Terrorism, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 22 March 2019.] 

67 persons no longer had reporting obligations, and therefore were off the Register and unmonitored by the NSW Police Force for the entirety of their reporting periods under the CPOR Act;
17 persons were in the community unmonitored under the CPOR Act;
nine persons were in custody, and therefore their reporting periods had not yet commenced, and
one person had died.[footnoteRef:108] [108:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure B: Submissions on Proposed Recommendations).] 

The NSW Police Force advised the Commission that it had notified each of the 17 persons who were in the community that they were registrable persons. The NSW Police Force also stated that it would write to each of the 67 persons whose reporting periods had ended to notify them that an error had been made.[footnoteRef:109] This is important because the CPOR Act imposes restrictions on registrable persons that continue after their reporting period ends, such as restrictions on name changes and applying for child-related work.[footnoteRef:110] Those persons can also still be made the subject of child protection prohibition order.[footnoteRef:111]  [109:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure B: Submissions on Proposed Recommendations).]  [110:  Child Protection (Offenders Registration) Act 2000 (NSW) pt 3A; Child Protection (Working with Children) Act 2012 (NSW) s 18 and sch 2, cl 1(1)(ac).]  [111:  Child Protection (Offenders Prohibition Orders) Act 2004 (NSW) ss 3-5.] 

The NSW Police Force has also informed the Commission that on 13 August 2019 it made a change in COPS so that any decision by an officer that a particular person is not a registrable person under the CPOR Act will now be reviewed by another officer before being confirmed.[footnoteRef:112]   [112:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure B: Submissions on Proposed Recommendations).] 

[bookmark: _Toc22627755]Consequences of the errors in the Register
The Commission reviewed a number of Register cases in which the NSW Police Force made the types of errors identified by the CPR case review, to identify why these incorrect decisions were made, and the risks and consequences which flowed from these errors in each case. The case studies in the following sections are based on those reviews.
[bookmark: _Toc8913501][bookmark: _Toc9428362][bookmark: _Ref9851023][bookmark: _Toc12020314][bookmark: _Toc14790479][bookmark: _Toc15478362][bookmark: _Toc22627756][bookmark: _Toc8913498][bookmark: _Toc9428359][bookmark: _Ref9850853][bookmark: _Ref10541683][bookmark: _Toc12020311][bookmark: _Toc14790476][bookmark: _Toc15478359]NSW Police Force left registrable persons off the Register
Prior to 2019 the NSW Police Force had not undertaken any particular process to identify persons who it had mistakenly left off the Register. In 2016 the NSW Police Force had however discovered one person who had been left off the Register in error. As Case Study 1 below shows, the NSW Police Force had initially determined that this person, Mr FF, was not a registrable person. As a result of this error, for almost eight years Mr FF did not provide the reports of his information required by the CPOR Act. 
As a result of Operation Tusket, the NSW Police Force identified a further 95 persons who it had incorrectly decided were not registrable persons. Sixty-seven of those persons were left off the Register, and therefore did not make reports to the NSW Police Force, for the entirety of their reporting period. 
[bookmark: _Toc22280899]Registrable person left off the Register for almost eight years
In 2008 Mr FF[footnoteRef:113] was convicted of one count of using a carriage service to access child pornography. He was given a conditional release order under s 20(1)(a) of the Crimes Act 1914 (Cth), with conditions. The NSW Police Force considered Mr FF’s conviction and sentence, but made the decision that he was not a registrable person under the CPOR Act.  [113:  The CPR case file of Mr FF was produced by the NSW Police Force in response to item 2(q) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

In May 2016 Mr FF’s case again came to the attention of the NSW Police Force. The Registry requested legal advice as to whether in fact he should have been put on the Register in 2008. The legal advice concerned whether the Commonwealth conditional release order was a sentence which would result in Mr FF being a registrable person under the CPOR Act. The legal advice ultimately concluded that Mr FF was a registrable person. 
The NSW Police Force therefore created a case for Mr FF, and determined his reporting period was eight years. Mr FF therefore should have been reporting his information to police from 14 July 2008 to 13 July 2016. 
The NSW Police Force notified Mr FF on 31 May 2016 that he was subject to reporting obligations under the CPOR Act, and on 10 June 2016 he made an initial report of his personal information, and was notified that his reporting period would continue for 34 days. 
[bookmark: _Toc22627757]NSW Police Force calculated persons’ reporting periods as being shorter than legally required
There were 485 registrable persons identified by the CPR case review team whose reporting periods were too short. This occurred when the NSW Police Force made errors when deciding which reporting period the CPOR Act prescribed for the person, based on their criminal history.[footnoteRef:114] [114:  For discussion of the challenges that can be involved in applying the reporting period formulas in the CPOR Act, see Chapter 6 section ‎6.3.3 and Appendix 2 (part ‎5).] 

The Commission reviewed the cases of four persons in this category. Our reviews established that in some cases these incorrect decisions resulted in the person being unmonitored in the community when they should have been required to make reports to police and comply with other obligations under the CPOR Act. This occurred in Case Studies 2 and 3. These case studies also demonstrate how electronic system errors compounded errors of law and fact in some Register cases. 
In Case Study 2, Mr AA reoffended against a 10 year old child during a period when the NSW Police Force should have been requiring him to be reporting his personal information to police. It cannot be known whether, if Mr AA had been required to comply with his reporting obligations at the relevant time, he would not have reoffended. However, if he had been correctly recorded in COPS as being required to make reports under the CPOR Act, he most likely would have been subject to increased scrutiny, and the risk of his reoffending thus reduced. Mr AA is now subject to reporting obligations for the rest of his life.
[bookmark: _Ref9850861][bookmark: _Toc22280900]Registrable person reoffended while unmonitored 
In 2003 Mr AA[footnoteRef:115] was convicted of two offences involving aggravated indecent assault of a child. He was sentenced to imprisonment, and was released on parole in 2006. The NSW Police Force determined that he was a registrable person, however, two errors were made in the calculation of his reporting period: [115:  The CPR case file of Mr AA was produced by the NSW Police Force in response to item 2(c) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

due to an error in interpretation of the CPOR Act, his conviction for a ‘pre-Register’ registrable offence in 1997 was not taken into account, and    
due to incomplete information in his COPS records, the two 2003 convictions were only counted as a single registrable offence (instead of two offences).
As a result, the NSW Police Force incorrectly determined that Mr AA’s reporting period under the CPOR Act was eight years, rather than 15 years. Also, in 2011 Mr AA’s reporting period was not extended to reflect 11 months he spent in custody.  
The NSW Police Force COPS database automatically finalised Mr AA’s reporting period in October 2015.  However, based on his criminal record at that time, under the CPOR Act he was required to make reports until 2023.   
In November 2015 Mr AA boarded a bus and committed an act of indecency in front of a 10 year old girl.   
In December 2015 a detective contacted the Registry about Mr AA, at which point the errors in his Register case were identified. 
In February 2016 Mr AA was convicted for the act of indecency in November 2015, and was sentenced to 12 months’ imprisonment.
In October 2016 the NSW Police Force reviewed Mr AA’s file and calculated his reporting period to be 15 years. 
In May 2018 a Commission investigator reviewed Mr AA’s file and formed the view that 15 years was the incorrect reporting period for Mr AA under the CPOR Act. Mr AA had been convicted of more than three ‘Class 2’ offences (in 1997, 2003 and 2016), including a Class 2 offence that was committed after he had been put on the Register and given notice of his reporting obligations. Following his conviction in February 2016, the CPOR Act therefore required Mr AA to report for the remainder of his life.[footnoteRef:116] [116:  Child Protection (Offenders Registration) Act 2000 (NSW) s 14A(c)(iii) and (2).] 

We raised our concern with the NSW Police Force about the correctness of its conclusion that Mr AA’s reporting period was 15 years. As a result, the NSW Police Force reviewed Mr AA’s file once more, and agreed that the CPOR Act required him to report for the remainder of his life, and corrected his COPS record to reflect this. 
In Case Study 3 the errors the NSW Police Force made in calculating Mr QQ’s reporting period resulted in his being in the community for almost 18 months without making reports as required by the CPOR Act. The NSW Police Force has since corrected his records in COPS to show he has reporting obligations until 2022. 
[bookmark: _Toc22280901]Registrable person unmonitored for almost 18 months
In December 2006 Mr QQ[footnoteRef:117] was convicted of two counts of using a carriage service to procure a person under 16 years old for sex. He was sentenced to imprisonment, and was released on parole in September 2007.  [117:  The CPR case file of Mr QQ was produced by the NSW Police Force in response to item 2(l) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

In October 2007 the NSW Police Force notified Mr QQ that he was a registrable person and that his reporting period would continue for seven years and 67 days. The NSW Police Force had made two errors in calculating this reporting period:
Mr QQ’s two ‘Class 2’ registrable offences had been committed on two separate days, and against two different children. They did not therefore ‘arise from the same incident’,[footnoteRef:118] and should have been counted as two Class 2 offences warranting a reporting period of 15 years (rather than eight years for a ‘single’ Class 2).[footnoteRef:119] [118:  Child Protection (Offender Registration) Act 2000 (NSW) s 3(3) and s 14A(4)(a).]  [119:  Child Protection (Offender Registration) Act 2000 (NSW) s 14A(b)(ii).] 

Mr QQ’s reporting period end date appears to have been calculated as if his reporting obligations had started in December 2006, when he had been sentenced. Under the CPOR Act his reporting obligations only commenced in September 2007, when he was released from prison.[footnoteRef:120]  [120:  Child Protection (Offenders Registration) Act 2000 (NSW) s 14.] 

These two errors together meant that the reporting period the NSW Police Force determined for Mr QQ was seven years and nine months shorter than that required under the CPOR Act. 
The risk to children posed by Mr QQ was such that in June 2009 the NSW Police Force successfully applied to the Local Court for a child protection prohibition order against him under the Child Protection (Offenders Prohibition Orders) Act 2004 (NSW). The order prohibited him from using the specific chat site he had used to make contact with children in the past. The order was in force until 23 September 2010.
As a result of the incorrect reporting period being recorded in Mr QQ’s CPR COPS case, COPS automatically finalised Mr QQ’s reporting period on 9 December 2014. Under the CPOR Act he was required to comply with reporting obligations until September 2022.
In May 2016 a Registry officer reported the errors that had occurred in the calculation of Mr QQ’s reporting period, and concluded that his case should not have been finalised. The NSW Police Force reopened Mr QQ’s Register file and corrected his reporting period end date to 14 September 2022. 
[bookmark: _Toc8913499][bookmark: _Ref9353448][bookmark: _Toc9428360][bookmark: _Ref10555988][bookmark: _Toc12020312][bookmark: _Toc14790477][bookmark: _Toc15478360][bookmark: _Toc22627758]NSW Police Force placed individuals who were not registrable persons on the Register
According to the CPR case review there were 45 persons who the NSW Police Force had incorrectly placed on the Register when in fact they were not registrable persons under the CPOR Act. 
The Commission reviewed the cases of five of these persons, including Case Studies 4 and 5. Our review established that one of the reasons this type of error was made was because the information available to Registry about the person’s offending was inaccurate or lacked crucial detail. 
Our investigation revealed that there could be various consequences of the incorrect decisions of the NSW Police Force that persons were registrable under the CPOR Act. At a minimum, these persons were unlawfully required to attend police stations and report their personal information on an annual basis. However, as Case Studies 4 and 5 demonstrate, some of these persons were charged, convicted and sentenced to imprisonment for failing to comply with reporting obligations, when they did not have any such obligations under the CPOR Act. 
In Case Study 4 Mr DD was arrested and charged on three separate occasions for failing to comply with CPOR Act reporting obligations. However he was not a registrable person under the CPOR Act, and therefore those obligations did not, as a matter of law, apply to him. Despite this fact, he was convicted and sentenced to periods of imprisonment on each of these charges, and spent a total of 413 days in prison over a five year period. 
[bookmark: _Toc22280902]Person wrongly placed on the Register was unlawfully imprisoned
In November 2006 the NSW Police Force determined Mr DD[footnoteRef:121] was a registrable person and placed him on the Register following his conviction for indecent assault and an act of indecency against a victim under 10 years of age. Mr DD was a juvenile at the time of the offending and committed the offences against the victim within a 24 hour period in 2005.  [121:  The CPR case file of Mr DD was produced by the NSW Police Force in response to item 2(e) of Law Enforcement Conduct Commission Notice 929 of 2018. Mr DD’s case is also Example 2 in Appendix 2 (in part ‎4.1.2).] 

Between 2010 and 2015 Mr DD was arrested and charged on three different occasions for three separate offences of failing to report under s 17 of the CPOR Act. He was convicted on each charge, and served three separate periods of imprisonment. Over the five year period he spent a total of 413 days in custody as a result of these charges. 
In 2016, the NSW Police Force reviewed Mr DD’s Register case file. The NSW Police Force realised that Mr DD fell within an exception to registration in s 3A of the CPOR Act for certain juvenile first time offenders, and as a result he should not have been put on the Register at all.[footnoteRef:122]  [122:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3(3), 3A(2)(c)(i) and (5).] 

In a letter dated 27 July 2016, the NSW Police Force informed Mr DD that he was ‘no longer required to comply with [his] reporting obligations’ under the CPOR Act. 
In June 2017 the NSW Police Force requested the Department of Attorney General and Justice apply for annulments of Mr DD’s three convictions and sentences for offences against s 17 of the CPOR Act. His convictions were annulled in October 2017. 
Mr NN in Case Study 5 was convicted of a sexual offence against an adult member of his family. As the victim of that offence was not a child, he did not meet the definition of a registrable person under the CPOR Act. Despite this in 2014 he was convicted of failing to comply with reporting obligations under the CPOR Act and received an 18 month good behaviour bond.
[bookmark: _Toc22280903]Person wrongly placed on Register for offences against adult
In December 2004 Mr NN[footnoteRef:123] was convicted of multiple counts of incest and attempted incest with a person aged 16 years or older. The victim was in fact 20 years old at the time. Mr NN was sentenced to imprisonment and was released on parole in February 2006.  [123:  The CPR case file of Mr NN was produced by the NSW Police Force in response to item 2(h) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

In March 2006 the NSW Police Force placed Mr NN on the Register and he was informed that his reporting period was 15 years.  
In October 2014 Mr NN was charged with failure to comply with reporting obligations under s 17 of the CPOR Act. He was convicted in November 2014 and was sentenced to an 18 month good behaviour bond under s 9 of the Crimes (Sentencing Procedure) Act 1999 (NSW). 
In March 2017 a NSW Police Force officer reviewed Mr NN’s case and realised that while the offences for which he was convicted in 2004 were flagged as registrable in Mr NN’s COPS record, they had not been committed against a child. In May 2017 the NSW Police Force concluded that he was not a registrable person and should not have been put on the Register. 
On 23 May 2017 the NSW Police Force wrote to Mr NN stating ‘you are no longer required to comply with your reporting obligations’ under the CPOR Act.  
On 7 June 2017 the NSW Police Force requested that the Department of Attorney General and Justice apply for an annulment of Mr NN’s conviction and sentence for the offence against s 17 of the CPOR Act. His conviction and sentence were annulled in October 2017. 
For two of the cases that the CPR case review identified as falling within the category of non-registrable persons being placed on the Register, the Commission has concluded that there was no proven error in the initial decision of the NSW Police Force to place those persons on the Register. The Commission concluded that the initial decision of the NSW Police Force that one person was a registrable person under the CPOR Act was correct.[footnoteRef:124] In the case of the other person, there is insufficient information about the timing of the person’s offending available to either the Commission or the NSW Police Force to conclude whether he met the definition of a registrable person under the CPOR Act, and therefore it cannot be concluded he was placed on the Register in error.[footnoteRef:125] Both these cases demonstrate how difficult applying the CPOR Act can be. [124:  Mr GG’s case is summarised in Chapter 6, section ‎6.3.6, and set out in full in Appendix 2 (part ‎6.3, Example 8).]  [125:  Mr EE’s case is Example 1 in Appendix 2 (in part ‎4.1.1).] 

[bookmark: _Toc8913500][bookmark: _Toc9428361][bookmark: _Ref9850884][bookmark: _Ref10556043][bookmark: _Toc12020313][bookmark: _Toc14790478][bookmark: _Toc15478361][bookmark: _Toc22627759]NSW Police Force calculated persons’ reporting periods as being longer than legally permitted 
The CPR case review identified 144 registrable persons whose reporting periods the NSW Police Force incorrectly calculated to be years longer than permitted under the CPOR Act. 
The Commission reviewed five cases of persons in this category. We established that the incorrect calculations of reporting periods in some cases resulted in persons being subjected to unlawful reporting requirements, and having their homes unlawfully inspected. Some persons were also charged, convicted and sentenced for the offence of failure to comply with reporting obligations, when they no longer had reporting obligations under the CPOR Act.
In Case Study 6 we outline the details of Mr CC, a registrable person whose reporting period was incorrectly determined by the NSW Police Force to be longer than permitted under the CPOR Act. The NSW Police Force charged him on multiple occasions for breaching reporting obligations that did not apply to him. He was convicted of these charges and spent more than 540 days in custody. In 2018 he initiated civil proceedings seeking damages from the State of New South Wales.
[bookmark: _Toc22280904]Registrable person wrongly imprisoned for over 540 days
In February 2001 Mr CC[footnoteRef:126] was sentenced for aggravated sexual assault against a victim under 16 and attempted sexual intercourse with a child under 10, both offences that he committed when he was under 18 years old.  [126:  The CPR case file of Mr CC was produced by the NSW Police Force in response to item 2(p) of Law Enforcement Conduct Commission Notice 929 of 2018. Mr CC’s case is also the subject of Case Study 8 (in Chapter 4, section ‎4.8) and Example 3 in Appendix 2 (in part ‎5.1).] 

In around January 2002 the NSW Police Force determined that he was registrable under the CPOR Act, but incorrectly assumed that Mr CC was an adult at the time of his offending and therefore determined his reporting period was 15 years, rather than 7.5 years (for a juvenile offender). 
As he was a juvenile offender Mr CC’s reporting obligations under the CPOR Act ended in 2008. However, as a consequence of the error made by the NSW Police Force when calculating his reporting period, Mr CC was charged, convicted and sentenced for offences under the CPOR Act on multiple occasions after 2008. 
Between January 2010 and April 2016 Mr CC was wrongly arrested and charged on six occasions for failure to comply with reporting obligations under s 17 of the CPOR Act, and was convicted of all of these charges. He was also convicted and sentenced for an offence of providing misleading information, contrary to s 18 of that Act. As a result of these wrongful convictions, he spent a total of 545 days in custody. 
In May 2016 legal representatives for Mr CC, and the NSW Police Force, became aware that an error may have been made by the NSW Police when calculating Mr CC’s reporting period. 
On 11 August 2016, the Registry sought advice from the NSW Police Force Office of the General Counsel regarding the annulment of convictions and sentences imposed on Mr CC, noting that a ‘fundamental error’ had been made in calculating his reporting period.
In March 2017 an application was listed with the Local Court for annulments of Mr CC’s convictions for offences under the CPOR Act between May 2010 and November 2015. The NSW Police Force appeared in that application. These annulments were granted in April 2017.
In April 2018, Mr CC’s legal representatives filed a Statement of Claim in the Supreme Court, seeking damages. Mr CC claimed that as a result of the Commissioner of Police’s negligence in not ensuring the accuracy of his reporting period, Mr CC was unlawfully imprisoned for a total of 545 days. In November 2018 the State of NSW filed a defence admitting that an error had been made in calculating Mr CC’s reporting period, but denying any liability. It appears that in December 2018 the matter was settled. 
In Case Study 7 the NSW Police Force incorrectly calculated Mr YY’s reporting period to be four years longer than permitted under the CPOR Act. During those four years police officers unlawfully required him to attend police stations to report and update his personal information on multiple occasions, and conducted two separate inspections of his home to verify this information. He was charged on multiple occasions with offences under the CPOR Act, was wrongly convicted, and spent 183 days in custody. 
[bookmark: _Toc22280905]Registrable person subjected to unlawful home inspections
In November 2005 Mr YY[footnoteRef:127] was convicted of two counts of assault with an act of indecency. One of Mr YY’s assaults was committed against a child, the other was committed against an adult.  [127:  Mr YY’s case was referred to in two emails produced by the NSW Police Force in response to Law Enforcement Conduct Commission Notice 977 of 2017: Email from Sex Crimes Squad, NSW Police Force, Subject: URGENT – CPR issues, 14 July 2016 (10:43) [case referred to under ‘INCIDENT TWO’] and email from Child Protection Registry, NSW Police Force to Office of the General Counsel, NSW Police Force, Subject: List of ‘Possible’ litigators re CPR Review, 16 August 2016 (12:19) [fifth case listed]. The Commission retrieved additional information about Mr YY’s case from COPS and JusticeLink.] 

The NSW Police Force determined Mr YY was a registrable person under the CPOR Act, but incorrectly calculated his reporting period on the basis that both offences had been committed against a child. His reporting period was therefore calculated as ending in November 2017, when in fact his reporting period under the Act ended four years earlier, in November 2013. 
Due to the error in calculating his reporting period, in COPS his reporting obligations were recorded as continuing for years after November 2013. As a consequence:
In April 2014, when Mr YY rang the NSW Police Force to advise them he was moving to a new address, he was informed that he would need to attend a police station in person to report this. Mr YY did not attend a police station until August 2014. 
When Mr YY did attend a police station in August 2014, police questioned him about his current residential address. He informed them he had been residing at a particular address for a month, with a woman and a 17 year old. He was charged with two counts of failure to comply with reporting obligations and one count of providing false/misleading information, in relation to not keeping his address up to date with police. 
In November 2014 police conducted an unannounced inspection of Mr YY’s home for the purpose of verifying his personal information, on the mistaken belief that s 16C of the CPOR Act empowered them to do so. The officers conducted a visual inspection of his premises and located a mobile phone that he had not reported to the police.
In January 2015 Mr YY attended a police station and participated in an interview where he admitted to having owned the phone for at least 12 months. He was charged with one count of failure to comply with reporting obligations, for the failure to inform the police about his mobile phone.
In March 2015 Mr YY was convicted of all of the CPOR Act offences charged in August 2014 and January 2015, and sentenced to nine months’ imprisonment, with a six month non-parole period. He was released in September 2015, having spent 183 days in custody.
Mr YY was informed by Corrective Services NSW that he was required to report to a police station no later than 9 September 2015. He failed to report in that time.
In December 2015 Mr YY was arrested and charged with failure to comply with reporting obligations.  He was sentenced to seven months’ imprisonment with a one week non-parole period, and was released, having spent six days in custody. 
In June 2016 police conducted another inspection of Mr YY’s home in purported reliance on s 16C of the CPOR Act. The officers checked Mr YY’s mobile phone and laptop, and asked him a series of questions about any changes to his personal information.
Between July and August 2016 the NSW Police Force became aware that Mr YY had been wrongly convicted and sentenced to imprisonment for offences under the CPOR Act after his reporting period ended in 2013. 
In December 2018, following a query from the Commission about Mr YY’s case, the NSW Police Force wrote to the Department of Justice requesting it apply for annulments of his convictions under the CPOR Act. In July 2019 the Local Court annulled all five of Mr YY’s wrongful convictions for offences against the CPOR Act.  
[bookmark: _Toc22627760][bookmark: _Ref8657794]Conclusions as to the extent, nature and impact of errors in the Register 
It is clear from the CPR case review and our review of Register cases that the errors that have occurred in the Register include hundreds of occasions on which the NSW Police Force has made incorrect decisions that certain individuals were registrable persons under the CPOR Act, or about the length of registrable persons’ reporting periods. 
The CPR case review also identified 89 Register cases in which the reporting periods recorded by the NSW Police Force were incorrect because they had not been updated to reflect amendments to the Queensland Child Protection (Offender Reporting) Act 2004 in 2014.[footnoteRef:128] The Commission reviewed two Register case files in which this had occurred.[footnoteRef:129]  [128:  See the category ‘Interstate (Qld) Error in reporting period notification’ in the table in Appendix 1. This issue is discussed in Chapter 5 section ‎5.2.4 and Chapter 6 section ‎6.3.6.]  [129:  CPR case files produced by the NSW Police Force in response to items 2(j) and 2(k) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

The NSW Police Force has also identified a total of 96 persons who it had incorrectly determined were not registrable persons (95 of whom were identified as a result of Operation Tusket). 
The impact of these errors has been significant. The incorrect decisions of the NSW Police Force have in some cases resulted in registrable persons being in the community for a number of years without being required by the NSW Police Force to comply with their reporting obligations under the CPOR Act. This is illustrated by Case Studies 1, 2, and 3.
In other cases the NSW Police Force acted on incorrect information in the Register and required people to report their personal information to police for years when the CPOR Act did not provide any lawful basis for the NSW Police Force to do so. This is illustrated by Case Studies 4, 5, 6 and 7. For example, the error in the calculation of Mr CC’s reporting period (Case Study 6) was made in 2002, but was not detected for 14 years. As a result, police officers arrested and charged him with offences under the CPOR Act in 2010, 2011, 2012, 2013, 2015 and 2016, when he no longer had any obligations to report under that Act. 
In our review of documentation provided by the NSW Police Force, the Commission identified eight persons who had been unlawfully required to report their personal information to police for a number of years.[footnoteRef:130] Two of those persons had been unlawfully required by the NSW Police Force to report their personal information for over 10 years.[footnoteRef:131] [130:  Mr CC, CPR case file produced by NSW Police Force in response to item 2(p) of Law Enforcement Conduct Commission Notice 929 of 2018; Mr DD, CPR case file produced by NSW Police Force in response to item 2(e) of Law Enforcement Conduct Commission Notice 929 of 2018; Mr HH, CPR case file produced by NSW Police Force in response to item 2(j) of Law Enforcement Conduct Commission Notice 929 of 2018; Mr JJ, CPR case file produced by NSW Police Force in response to item 2(k) of Law Enforcement Conduct Commission Notice 929 of 2018, and see Child Protection Registry, NSW Police Force, Application to the Local Court, NSW Police Force response to item 6 of Law Enforcement Conduct Commission Notice 929 of 2017; Mr KK, CPR case file produced by NSW Police Force in response to item 2(i) of Law Enforcement Conduct Commission Notice 929 of 2018; Mr NN, CPR case file produced by NSW Police Force in response to item 2(h) of Law Enforcement Conduct Commission Notice 929 of 2018; Mr YY, Email from Child Protection Registry, NSW Police Force to Office of General Counsel, NSW Police Force, Subject: List of ‘Possible’ litigators re CPR Review, 16 August 2016 (12:19) NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018 [fifth case listed in email]; Mr SS, Email from Inspector, NSW Police Force to Child Protection Registry, NSW Police Force, Subject: re reporting period errors, 25 October 2016 (14:11), NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018 [fourth case listed in email].]  [131:  Mr NN, CPR case file produced by NSW Police Force in response to item 2(h) of Law Enforcement Conduct Commission Notice 929 of 2018; Mr SS, Email from Inspector, NSW Police Force to Child Protection Registry, NSW Police Force, Subject: re reporting period errors, 25 October 2016 (14:11), NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018 [fourth case listed in email].] 

In cases where the NSW Police Force unlawfully required persons to report their personal information, further consequences could follow. 
Under s 16C of the CPOR Act the NSW Police Force has the power to conduct unannounced inspections of registrable persons’ homes, for the purpose of verifying the personal information they are required to report to police. It is implied from the language in s 16C that the inspection power can only be exercised in relation to a registrable person who is required to make reports under the CPOR Act.[footnoteRef:132] [132:  Child Protection (Offenders Registration) Act 2000 (NSW) s 16C(3), (5) and (7).] 

In the eight cases reviewed by the Commission in which the NSW Police Force unlawfully required persons to make reports, it appeared that police officers also conducted inspections of those persons’ homes on at least six occasions, in purported reliance on the power in s 16C. [footnoteRef:133] This is illustrated in Case Study 7. [133:  Mr YY, Email from Child Protection Registry, NSW Police Force to Office of General Counsel, NSW Police Force, Subject: List of ‘Possible’ litigators re CPR Review, 16 August 2016 (12:19) NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018 [fifth case listed in email], COPS event record for 20 November 2014 and intel record for 30 June 2016; Mr HH, CPR case file produced by NSW Police Force in response to item 2(j) of Law Enforcement Conduct Commission Notice 929 of 2018, COPS event record for 6 October 2015; Mr NN, CPR case file produced by NSW Police Force in response to item 2(h) of Law Enforcement Conduct Commission Notice 929 of 2018, and COPS intel records for 12 March 2013, 1 October 2014 and 15 June 2016.] 

Our investigation also revealed that in some cases in which the NSW Police Force unlawfully required persons to make reports, it charged persons with offences under the CPOR Act if they did not comply with these unlawful requirements. The Commission reviewed the cases of seven persons who had been charged by the NSW Police Force with failing to comply with reporting obligations (under s 17 of the CPOR Act), or providing false or misleading information while purporting to report (under s 18 of the CPOR Act), when they were not under any legal obligations to report at the relevant time.[footnoteRef:134] Within the seven cases reviewed, the NSW Police Force laid such charges on a total of 16 occasions, and on at least 10 of those occasions the persons had been arrested.  [134:  Mr CC, CPR case file produced by NSW Police Force in response to item 2(p) of Law Enforcement Conduct Commission Notice 929 of 2018; Mr DD, CPR case file produced by NSW Police Force in response to item 2(e) of Law Enforcement Conduct Commission Notice 929 of 2018; Mr HH, CPR case file produced by NSW Police Force in response to item 2(j) of Law Enforcement Conduct Commission Notice 929 of 2018; Mr JJ, CPR case file produced by NSW Police Force in response to item 2(k) of Law Enforcement Conduct Commission Notice 929 of 2018, and see Child Protection Registry, NSW Police Force, Application to the Local Court, NSW Police Force response to item 6 of Law Enforcement Conduct Commission Notice 929 of 2017; Mr KK, CPR case file produced by NSW Police Force in response to item 2(i) of Law Enforcement Conduct Commission Notice 929 of 2018; Mr NN, CPR case file produced by NSW Police Force in response to item 2(h) of Law Enforcement Conduct Commission Notice 929 of 2018; Mr YY, Email from Child Protection Registry, NSW Police Force to Office of General Counsel, NSW Police Force, Subject: List of ‘Possible’ litigators re CPR Review, 16 August 2016 (12:19) NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018 [fifth case listed in email].] 

All of these seven persons were wrongly convicted and sentenced for these ‘offences’. Five of these persons were sentenced to imprisonment following wrongful convictions under the CPOR Act.[footnoteRef:135] For example, Mr YY (Case Study 7) was unlawfully imprisoned for 183 days, Mr DD (Case Study 4) was unlawfully imprisoned for 413 days, and Mr CC (Case Study 6) was unlawfully imprisoned for 545 days. [135:  Mr CC, Mr DD, Mr JJ, Mr KK and Mr YY (see references in previous footnote).  ] 

[bookmark: _Toc22627761]NSW Police Force response to the draft final report
In August 2019 we provided a draft of this report to the NSW Commissioner of Police for his response on behalf of the NSW Police Force. The Commissioner’s response on 30 September 2019 contained the following acknowledgment of the errors that have occurred in the administration of the Register:
As the NSWPF undertook its review of the CPR [Child Protection Register], we identified that errors were made in determining whether people were required to be entered onto the CPR and in calculating how long people were required to comply with reporting obligations under the CPOR Act. The errors meant that some people were entered onto the CPR when they should not have been; some were not entered onto the CPR when they should have been; and the length of time some were required to comply with reporting obligations was calculated as being either too long or too short. Furthermore, we acknowledge that the people affected by these errors will have taken steps to comply with reporting obligations that did not apply to them including by reporting personal information to the NSWPF.
In some cases, we have taken steps to verify the reported information by inspecting an affected person's home, relying on a power under the CPOR Act that did not apply in the circumstances. In a limited number of cases, where an affected person did not take steps to comply with reporting obligations, the NSWPF may also have taken action, including arrest and charging, for what appeared at the time to be non-compliance with reporting obligations that did not apply.
These errors were made for different reasons, including misapplying the Act in particular cases; and factual uncertainties or incomplete information in other cases. None of the errors were intentional. As acknowledged in your Report, the CPOR Act is complex and ambiguous.[footnoteRef:136] [136:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019, p 3.] 

[bookmark: _Toc22627762]Findings
[bookmark: _Toc9428367][bookmark: _Ref10552597][bookmark: _Toc12020319][bookmark: _Toc14790484][bookmark: _Toc15478367][bookmark: _Toc22627763]Incorrect decisions about who were registrable persons and the length of reporting periods 
The results of the NSW Police Force CPR case review, combined with the Commission’s review of a sample of Register cases, internal reports and other information provided by the NSW Police Force, establish that the NSW Police Force has, since the commencement of the Register:
incorrectly determined that a person was not registrable under the CPOR Act on 96 occasions;
incorrectly calculated a registrable person’s reporting period as being shorter than the period required by the CPOR Act on 485 occasions;
incorrectly determined that a person was registrable and placed that person on the Register when in fact they were not a registrable person under the CPOR Act on 43 occasions, and
incorrectly calculated a registrable person’s reporting period as being longer than the period required by the CPOR Act on 144 occasions.[footnoteRef:137] [137:  These numbers are based on the results of the NSW Police Force CPR case review (see Appendix 1), with slight alteration based on the Commission’s review of two cases (see section 3.5.3) and the results of the process the NSW Police Force undertook in 2019 to identify persons incorrectly determined not to be registrable (see sections 3.4 and 3.5.1). ] 

Each of the incorrect decisions of the NSW Police Force about whether a person was registrable under the CPOR Act, or about the length of other persons’ reporting periods, constituted ‘conduct that arises, wholly or in part, from a mistake of law or fact’.[footnoteRef:138] As the case studies above illustrate, these incorrect decisions resulted from mistakes of fact about a person’s offending, or mistakes of law in interpreting and applying the CPOR Act, or both.  [138:  Cf. Law Enforcement Conduct Commission Act 2016 (NSW) s 11(1)(b)(vi).] 

The Register files reviewed by the Commission establish that the NSW Police Force started making incorrect decisions in relation to the Register in 2002.[footnoteRef:139] The NSW Police Force has submitted that the Commission’s finding should specify that the ‘substantive incorrect decision-making’ in relation to the Register occurred only up until 2018, when the CPR case review was completed.[footnoteRef:140] [139:  Form 3, 29 January 2002, and Child Protection Registry, NSW Police Force, Request for advice from Office of General Counsel surrounding the annulment of convictions for persons placed erroneously on the Child Protection Register (CPR), 11 August 2016, D/2016/438915, both documents contained in NSW Police Force response to item 2(p) of Law Enforcement Conduct Commission Notice 929 of 2018; Form 3, 27 June 2002, Details of Initial Case Creation: Case Number: C23380902, 15 March 2017, and Letter from Sex Crimes Squad, NSW Police Force, to Attorney General’s Department, Department of Justice, 7 June 2017, all three documents in NSW Police Force response to item 2(i) of Law Enforcement Conduct Commission Notice 929 of 2018.]  [140:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure A: Submissions on Proposed Findings).] 

The Commission acknowledges that the NSW Police Force ‘self-identified’ that there were significant problems with the accuracy of information in the Register, and initiated the CPR case review in 2016 to identify and correct the errors. The Commission also acknowledges that the 44 per cent of Register case files found by the CPR case review to contain errors do not reflect the current error rate in the Register, as the CPR review team corrected errors when they identified them. 
However, errors remained in some Register files even after the CPR case review.  In our review of 17 Register case files, we identified two cases in which the CPR case review team itself had made incorrect decisions when applying the CPOR Act. In one case, that of Mr AA (Case Study 2) the CPR case review team incorrectly determined a registrable person’s reporting period to be 15 years, when in fact he should have been reporting for life. In the other case, the CPR case review team removed the person from the Register, when in fact he was registrable.[footnoteRef:141] The Commission raised these errors with the NSW Police Force when we discovered them, and the NSW Police Force urgently re-reviewed these cases. [141:  For a discussion of this case file see Example 8 in Appendix 2 (in part 6.3).] 

The Commission also considers that many of the systemic issues which resulted in errors in the Register in the past continue to create risks that incorrect decisions will be made. These systemic issues are discussed in Chapters ‎5 to ‎8 of this report. 
The Commission acknowledges that two of the systemic factors, being the complexity and ambiguity in the CPOR Act,[footnoteRef:142] and the role of other authorities in the implementation of that Act,[footnoteRef:143] are beyond the control of the NSW Police Force. We accept that the NSW Police Force cannot unilaterally address these factors. [142:  See Chapter ‎6.]  [143:  See Chapter ‎7.] 

The Commission also acknowledges that, in recent years, the NSW Police Force has taken significant steps to improve its administration of the Register (see section 3.9 at the end of this chapter). 
However, as discussed in later chapters of this report, there are key steps that the NSW Police Force has not yet taken to mitigate the risk of incorrect decisions being made in the implementation of the CPOR Act. For example, the NSW Police Force has not implemented a key recommendation that the Workforce Intelligence Unit in the NSW Police Force Human Resources Command made two years ago, about the need for dedicated legal support for the Registry.[footnoteRef:144] [144:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, Recommendation 9.  ] 

As the CPR case review team itself made incorrect decisions about the application of the CPOR Act, and as there are systemic factors which continue to create the risk of errors being made in the administration of the Register, the Commission does not consider it appropriate to limit its finding as to time, as suggested by the NSW Police Force.
The NSW Police Force also submitted that the finding should include reference to the fact that it corrected the incorrect decisions in relation to the Register when they were identified. The Commission has acknowledged this elsewhere in the chapter where appropriate. However, a statement to this effect in the finding is unnecessary, and may also be misleading. In most of the cases we reviewed, it was only years after the incorrect decision was made that the NSW Police Force discovered and corrected it. Also, in many cases the NSW Police Force acted on its incorrect decisions, for example by requiring a person to report their information to police, prior to the decision being identified as incorrect. 
The Commission emphasises that responsibility for the errors in relation to the Register lies with the NSW Police Force as an agency, rather than the Registry or the individual officers working in that unit. There have been multiple systemic issues that have contributed to these errors which have been outside the control of the Registry.
[bookmark: _Toc22277093]Since 2002 the NSW Police Force has made over 700 incorrect decisions about the administration of the Child Protection Register, including:
· [bookmark: _Toc22277094]incorrect decisions that 96 people were not ‘registrable persons’ under the CPOR Act; 
· [bookmark: _Toc22277095]incorrect decisions that 43 people were ‘registrable persons’ under the CPOR Act;
· [bookmark: _Toc22277096]incorrectly calculating the reporting periods of 485 registrable persons as being shorter than the periods required by the CPOR Act, and
· [bookmark: _Toc22277097]incorrectly calculating the reporting periods of 144 registrable persons as being longer than the periods required by the CPOR Act.
[bookmark: _Toc22277098]These incorrect decisions arose, wholly or in part, from mistakes of law or fact. 

[bookmark: _Toc22627764][bookmark: _Toc9428368][bookmark: _Toc12020320][bookmark: _Toc14790485][bookmark: _Toc15478368]Unlawful or unjust actions taken on the basis of the incorrect information in the Register 
The Register cases reviewed by the Commission establish that the NSW Police Force took actions on the basis of incorrect information in the Register about persons’ reporting obligations. These actions included:
unlawfully requiring persons to report their personal information to police for a number of years;
unlawfully inspecting persons’ homes to verify their personal information, and
charging and arresting persons for failing to comply with reporting obligations under the CPOR Act, when in fact those obligations did not apply to them at the relevant time. 
The NSW Police Force submitted that the conduct referred to in the first dot point would most accurately be described as ‘the making of incorrect representations that persons were required by the CPOR Act to comply with reporting obligations under the Act’. The Commission does not agree. Officers in the NSW Police Force actively required members of the public to report their personal information to police, and to report any changes to this information, where there was no lawful basis for those officers to do so. The NSW Police Force did not just make representations about reporting requirements which were unlawful, it took steps to enforce those requirements.
The Commission emphasises that responsibility for all the actions listed above lies with the NSW Police Force as an agency, rather than the individual officers who executed these actions. These officers acted reasonably in relying on the Register information recorded in COPS. It was the failure by the NSW Police Force to provide for adequate quality control and assurance processes to ensure the accuracy of this Register information that led to these officers engaging in this conduct. The lack of adequate quality control mostly resulted from the inadequate staffing of the Registry.[footnoteRef:145] [145:  See Chapter 5 section ‎5.4.1.] 

The number of people who have been subjected to unlawful reporting requirements, unlawful home inspections and/or wrongful charges for offences under the CPOR Act by the NSW Police Force is not known. The CPR case review does not appear to have recorded information about actions the NSW Police Force had taken on the basis of the incorrect Register information. 
The Commission can definitively point to eight persons who the NSW Police Force subjected to unlawful reporting requirements. Evidence of these eight cases came from our review of NSW Police Force information about annulments for convictions under the CPOR Act that it had applied for between December 2012 and December 2017, and other reports and emails in which these persons’ cases were mentioned. 
However, based on the results of the CPR case review, there are 277 persons who may have been subjected to unlawful or unjust actions by the NSW Police Force because of incorrect information about reporting obligations in the Register.[footnoteRef:146] How many were in fact subjected to such actions would depend on whether the NSW Police Force corrected their cases before any officer acted on the incorrect information in the Register. In Chapter 4 section 4.10 we make a recommendation to ensure that all persons who may have been subjected to unlawful or unjust actions are notified of the error that was made in their case, and are given sufficient information about that error to enable them to identify if they were subjected to unlawful or unjust actions as a result. [146:  This includes: the 45 persons who the CPR case review identified should not have been placed on the Register, minus the one person in this category who the Commission concluded in fact had been correctly placed on the Register (see section 3.5.3), the 144 persons whose reporting periods the CPR case review identified had been incorrectly calculated as being longer than permitted under the CPOR Act, and 89 persons whose reporting periods were not kept up to date with the law in Queensland: see the discussion in Chapter 4 section 4.10 and the table of CPR case review results in Appendix 1.] 

Unlawful Reporting requirements and inspections 
While the number of persons who were told by police that they were required to report their information when in fact they were under no legal obligation to do so is unknown, the NSW Police Force accepts this occurred on many occasions.[footnoteRef:147]  [147:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure A: Submissions on Proposed Findings) p 4.] 

It is also unknown how many of these persons were subjected to unlawful home inspections by the NSW Police Force on the basis of incorrect information in the Register. Of the eight cases reviewed by the Commission in which the NSW Police Force unlawfully required persons to make reports of their personal details, in three of those cases police officers also conducted unlawful inspections of the person’s home, on a total of six occasions, in purported reliance on the power in s 16C.[footnoteRef:148] The NSW Police Force acknowledges that the total number of unlawful ‘s 16C’ inspections it has conducted is likely to be higher than this.[footnoteRef:149]  [148:  Mr YY, Email from Child Protection Registry, NSW Police Force to Office of General Counsel, NSW Police Force, Subject: List of ‘Possible’ litigators re CPR Review, 16 August 2016 (12:19) NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018 [fifth case listed in email], COPS event record for 20 November 2014 and intel record for 30 June 2016; Mr HH, CPR case file produced by NSW Police Force in response to item 2 (j) of Law Enforcement Conduct Commission Notice 929 of 2018, COPS event record for 6 October 2015; Mr NN, CPR case file produced by NSW Police Force in response to item 2(h) of Law Enforcement Conduct Commission Notice 929 of 2018, and COPS intel records for 12 March 2013, 1 October 2014 and 15 June 2016.]  [149:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure A: Submissions on Proposed Findings) p 4.] 

The Commission acknowledges that the legislative framework in question, the CPOR Act, is complex and contains ambiguous provisions, which can make it difficult for even experienced lawyers to apply in certain cases.[footnoteRef:150] The Commission also acknowledges that the ability of the NSW Police Force to apply the CPOR Act correctly is affected by whether other authorities that have statutory responsibilities under the CPOR Act fulfil these responsibilities.  [150:  See the discussion in Chapter ‎6 and Appendix 2.] 

However, the consequences of the NSW Police Force unlawfully requiring people to report their personal information and conducting home inspections without legal authority have been serious. A considerable amount of personal information has been reported to the NSW Police Force by people who were advised they were required to do so under the CPOR Act. These people also updated police whenever there were changes to that information, because they had been informed that if they did not do so they would be committing a criminal offence. Some persons made these reports to the NSW Police Force for a number of years.  
If people did not comply with these unlawful requests from police, they were at risk of being wrongly charged for offences under the CPOR Act. Some persons were in fact charged. 
Those persons who were subjected to unlawful s 16C inspections had police officers arrive at their homes without prior warning, requiring that they be allowed to enter and inspect the residence, when the police had no power under the CPOR Act to conduct these inspections. During these inspections they were often required by police to answer questions about their personal lives, when under the CPOR Act they did not have any obligation to provide this information.
[bookmark: _Toc22277099]As a result of the incorrect decisions referred to in Finding 1, the NSW Police Force unlawfully required persons to report their personal details to police for a number of years. Some of these persons were also subjected to unlawful home inspections by the NSW Police Force, in purported reliance on the power in s 16C of the CPOR Act.
Unjust charges and arrests
The Commission is empowered to investigate, make findings about, and report on conduct on the part of the NSW Police Force that is unjust or oppressive in its effect, especially where such conduct is of a serious nature.[footnoteRef:151]  [151:  Cf. Law Enforcement Conduct Commission Act 2016 (NSW) s 11(1)(b)(i) and (3)(b)(i).] 

The Commission’s investigation identified seven persons who were wrongly charged by the NSW Police Force with the offences of failing to comply with reporting obligations or providing false or misleading information under the CPOR Act. These persons could not, as a matter of law, have committed the offences they had been charged with, as the reporting obligations in that Act did not apply to them at the relevant times.
The NSW Police Force laid unwarranted charges against these persons on a total of 16 occasions, and on 10 of those occasions also arrested the person. The NSW Police Force acknowledges that the total numbers of unwarranted charges and arrests for offences under the CPOR Act may be higher than those the Commission identified in the subset of cases it reviewed.[footnoteRef:152] [152:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure A: Submissions on Proposed Findings) p 5.] 

These charges and arrests constitute conduct which, although not unlawful, was ‘unjust’ or ‘oppressive’ in its effect. These persons were subjected to criminal prosecution for offences that they could not have committed. As a result of these charges, they were wrongly convicted, sentenced and in some cases imprisoned for offences that they did not commit.
In determining whether conduct that is unjust or oppressive in its effect is of a serious nature, regard must be had to the consequences of that conduct. The seriousness of the consequences of these persons being charged with offences under the CPOR Act when those offences did not as a matter of law apply to them is indisputable. Seven persons were convicted and sentenced for offences they did not commit. Five of these persons were sentenced to imprisonment for their wrongful convictions, and two of those persons (Mr DD (Case Study 4) and Mr CC (Case Study 6) were unlawfully imprisoned for over a year in total. 
[bookmark: _Toc22277100]As a result of the incorrect decisions referred to in Finding 1, the NSW Police Force charged and arrested persons for failing to comply with reporting obligations or providing false or misleading information under the CPOR Act, when those persons were not under any obligation to report under that Act at the relevant time. These were actions of a serious nature which, although not unlawful, were unjust or oppressive in their effects.
[bookmark: _Toc22627765]Improvements in the administration of the Register since 2016 
Since 2016 when the CPR case review was initiated, the NSW Police Force has taken a number of significant steps to improve its administration of the Register. In addition to completing the CPR case review:
In September 2016 the NSW Police Force held a thematic Command Performance Assessment (COMPASS) forum about the management of registrable persons.[footnoteRef:153]  [153:  COMPASS is the NSW Police Force command performance accountability system, which ‘contributes to the assessment and improvement of corporate performance’. COMPASS forums ‘identify emerging risks and trends with organisation-wide consequences’, and ‘contribute to evidence based decision-making and explore how to best achieve corporate objectives from alternative strategies: NSW Police Force, Annual Report 2011-12, p 13, <https://www.police.nsw.gov.au/__data/assets/pdf_file/0020/250148/2011-12_NSW_Police_Force_Annual_Report.pdf>. ] 

In 2017 the New South Wales Police Force awarded the Registry Manager the Michael O’Brien Scholarship, which enabled him to travel overseas to examine the methods for managing registrable persons used in other jurisdictions and make recommendations for improvements in New South Wales.[footnoteRef:154]  [154:  Manager, Child Protection Registry, NSW Police Force, Management of the Child Protection Register in New South Wales: Michael O’Brien Scholarship 2017 (2018), NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2018. The Michael O’Brien Memorial Scholarship is awarded to one member of the NSW Police Force each year to provide financial support for overseas study in relation to major criminal investigation or investigative support activities. ] 

In July 2017 the Workforce Intelligence Unit in the NSW Police Force Human Resources Command completed a comprehensive analysis of the staffing of the Registry, which made 22 recommendations (the Register Staffing Review, discussed in Chapter 5).[footnoteRef:155] [155:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017.] 

Also in July 2017, the NSW Police Force approved an IT project to upgrade the interface between COPS and Corrective Services NSW Offender Integrated Management System (discussed in Chapter 8). 
In December 2017, as part of a restructure of the State Crime Command, 11 positions were added to the Registry, including eight sworn officers. The addition of these officers enabled the Registry in 2018 to create:
· a dedicated Quality Assurance officer, who ensures that supervisory checks are completed whenever a new Register case is created, and
· a dedicated Training Officer role, to increase training of staff both within the Registry and in the local commands.
In 2018 the Registry was also given increased legal support through the loan of a full-time legal officer from the Prosecutions Command. 
After the NSW Government agreed in November 2018 to provide funding for additional officers, in 2019 15 officers were deployed to local commands for the specific purpose of monitoring registrable persons. The NSW Commissioner of Police has advised that another 33 dedicated Register positions will be allocated to local commands in the coming years.[footnoteRef:156] [156:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019, p 2. See the discussion on dedicated officers in Chapter 5 section 5.6.] 

The NSW Police Force has also made systemic improvements following recommendations made by the Commission in August 2018 in its interim report on Operation Tusket:
In late 2018 Registry staff were given access to Corrective Services NSW OIMS, and JusticeLink, the electronic database used by the courts to record court outcomes (see Chapter 7 section ‎7.6).
A further three sworn officer positions were allocated to the Registry in 2019. 
[bookmark: _Toc9428369][bookmark: _Toc12020321]These reviews and changes have substantially reduced the error rate in the Register, and will make future errors less likely. The new quality assurance processes in the Registry are also expected to mitigate the risk of unlawful, unjust or oppressive conduct, by ensuring that entries on the Register are reviewed before being relied upon by officers in the local commands. 
However there are systemic problems which will continue to create risks of errors in the Register, at least until the legislative framework is simplified. These problems are discussed in the second half of this report. 
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[bookmark: _Ref9257971][bookmark: _Ref9349261][bookmark: _Toc22627766]
Responses to persons subjected to unlawful or unjust actions


[bookmark: _Toc22627767]Introduction
The NSW Police Force review of Child Protection Register case files (the CPR case review) established that 43 persons had been placed on the Child Protection Register (the Register) in error,[footnoteRef:157] and the NSW Police Force had incorrectly calculated the reporting periods of around 144 persons as continuing for years longer than lawfully permitted under the Child Protection (Offenders Registration) Act 2000 (CPOR Act). It also identified 89 persons whose reporting periods were incorrect in NSW Police Force records because of changes to the Child Protection (Offender Reporting) Act 2004 in Queensland.  [157:  The CPR case review identified 45 persons in this category, but the Commission has concluded two Register files it reviewed should not be included in this category: see Chapter 3 section ‎3.5.3.] 

As outlined in Chapter ‎3, a number of these individuals were subjected to unlawful or unjust actions by the NSW Police Force as a consequence of the errors in the Register, including:
persons being unlawfully required to report their personal information to police for a number of years;
persons’ homes being unlawfully inspected, and
persons being charged, arrested, convicted and sentenced to imprisonment for offences relating to reporting obligations under the CPOR Act, when those reporting obligations did not apply to them at the relevant time.
In this chapter we discuss the responses of the NSW Police Force to these persons. 
The NSW Police Force was generally proactive in seeking annulments when it discovered that persons had been wrongly convicted for offences under the CPOR Act.
The NSW Police Force also notified those persons who it identified were reporting their information to police when they had no obligation to do so under the CPOR Act, to ensure they did not continue to report their information. 
However, in writing letters to these persons to notify them they did not need to report, the NSW Police Force intentionally limited the information it provided. It did not inform them that the NSW Police Force had made an error in their cases. Internal emails reveal that these letters were written, on advice of internal legal counsel, in such a way as to minimise the prospect of civil claims.
The language the NSW Police Force chose to use, combined with the information it chose to omit from at least three letters constituted a significant departure from the standards that apply to agencies of the State in dealing with persons injured, or whose legal rights were seriously breached by their actions. The decisions by the NSW Police Force to write these letters amounted to conduct on the part of the agency that was unreasonable or unjust in its effect.[footnoteRef:158] [158:  Law Enforcement Conduct Commission Act 2016 (NSW) s 11(1)(b)(i).] 

The NSW Police Force also made a decision in July 2016 that it did not need to send any notification to persons who had been on the Register incorrectly for a period of time, but were no longer on the Register at that point. 
This chapter concludes with a recommendation that the NSW Police Force notify all those persons who may have been subjected to unlawful or unjust actions as a result of errors in the Register. 
[bookmark: _Toc8913513][bookmark: _Toc9428374][bookmark: _Ref9851102][bookmark: _Toc12020326][bookmark: _Toc22627768]NSW Police Force applied for annulments of wrongful convictions under the CPOR Act
On 11 August 2016 the Manager of the Child Protection Registry (the Registry Manager) requested advice from the Office of the General Counsel (OGC) about how to apply for annulments of convictions for persons who had been wrongly convicted of offences under the CPOR Act, as a result of errors in the Register.[footnoteRef:159] The OGC is a command within the NSW Police Force that provides legal services to the Commissioner of Police and other officers.[footnoteRef:160] It is headed by General Counsel, and contains various units.  [159:  Child Protection Registry, NSW Police Force, Request for advice from Office of General Counsel surrounding the annulment of convictions for persons placed erroneously on the Child Protection Register (CPR), 11 August 2016, D/2016/438915, NSW Police Force response to item 2(p) of Law Enforcement Conduct Commission Notice 929 of 2018.]  [160:  NSW Police Force, Legal, <https://www.police.nsw.gov.au/about_us/organisational_structure/units/legal>.] 

The Registry Manager included in his request for advice the details of three particular cases.[footnoteRef:161] The Registry Manager wrote that:  [161:  These included the cases the subject of Case Studies 4 and 6 in Chapter 3.] 

The Registry is now seeking advice from the OGC regarding the annulment of convictions and sentences imposed upon the three above-mentioned persons, and any other person that may fall into the same category as those mentioned above.
…it is believed that [the] NSWPF, knowing now that these three persons should not have had their respective above charges laid, has an obligation to apply for annulment of these convictions, and subsequent sentences imposed…a request is made for advice from the OGC as to the process and in particular regarding any possible litigation that may occur.[footnoteRef:162] [162:  Child Protection Registry, NSW Police Force, Request for advice from Office of General Counsel surrounding the annulment of convictions for person[s] placed erroneously on the Child Protection Register (CPR), 11 August 2016, D/2016/438915, NSW Police Force response to item 2(p) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

On 26 August 2016 a solicitor in the OGC (hereafter referred to as ‘the OGC solicitor’) provided advice in response to the Registry Manager’s request, which included the following comments: 
… steps should be taken immediately to prioritise the review of cases where registrable persons are presently incarcerated and to correct any errors forthwith with the view of ensuring that registrable persons are not wrongfully imprisoned…Of course there is the moral obligation we have to ensure people are not wrongfully imprisoned. We are also obliged to correct situations where registrable persons have been wrongfully convicted of offences even if they are not presently incarcerated.[footnoteRef:163] [163:  Office of the General Counsel, NSW Police Force, [Advice in response to request D/2016/438915], 26 August 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018. ] 

The solicitor provided information about how to apply for annulments, and attached a copy of the application form.
On 18 October 2016 General Counsel stated that she supported the solicitor’s 26 August advice, and noted that ‘OGC has notified the [Treasury Managed Fund] of potential liability for this issue’.[footnoteRef:164] [164:  Comments dated 18 October 2016 on Office of the General Counsel, NSW Police Force, [Advice in response to request D/2016/438915], 26 August 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018. The Treasury Managed Fund is an insurance scheme created by the NSW Government to insure NSW government agencies: insurance and care NSW, Treasury Managed Fund, 2019, <https://www.icare.nsw.gov.au/government-agencies/our-funds-and-schemes/treasury-managed-fund/>.] 

In the documentation produced to the Commission, there were nine people who the NSW Police Force identified as having been wrongly convicted for offences against s 17 or s 18 of the CPOR Act.[footnoteRef:165] For eight of those people, the NSW Police Force had requested or applied for annulments of their wrongful convictions and sentences prior to the Commission reviewing these cases. All the annulments were granted by the courts.[footnoteRef:166] It was obviously necessary for the NSW Police Force to seek these annulments, to ensure that those wrongful convictions were removed from their criminal records. [165:  Mr CC, CPR case file produced by NSW Police Force in response to item 2(p) of Law Enforcement Conduct Commission Notice 929 of 2018; Mr DD, CPR case file produced by NSW Police Force in response to item 2(e) of Law Enforcement Conduct Commission Notice 929 of 2018; Mr EE, CPR case file produced by NSW Police Force in response to item 2(f) of Law Enforcement Conduct Commission Notice 929 of 2018; Mr GG, CPR case file produced by NSW Police Force in response to item 2(g) of Law Enforcement Conduct Commission Notice 929 of 2018; Mr HH, CPR case file produced by NSW Police Force in response to item 2(j) of Law Enforcement Conduct Commission Notice 929 of 2018; Mr JJ, CPR case file produced by NSW Police Force in response to item 2(k) of Law Enforcement Conduct Commission Notice 929 of 2018, and see Child Protection Registry, NSW Police Force, Application to the Local Court, NSW Police Force response to item 6 of Law Enforcement Conduct Commission Notice 929 of 2017; Mr KK, CPR case file produced by NSW Police Force in response to item 2(i) of Law Enforcement Conduct Commission Notice 929 of 2018; Mr NN, CPR case file produced by NSW Police Force in response to item 2(h) of Law Enforcement Conduct Commission Notice 929 of 2018; Mr YY, Email from Child Protection Registry, NSW Police Force to Office of the General Counsel, NSW Police Force, Subject: List of ‘Possible’ litigators re CPR Review, 16 August 2016 (12:19) NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018 [fifth case listed in email].]  [166:  Law Enforcement Conduct Commission review of JusticeLink.] 

In December 2018 Commission investigators identified that the wrongful convictions of one person (Mr YY, featured in Case Study 7 in Chapter 3) had not been annulled. This was despite the fact that by August 2016 the NSW Police Force was aware that Mr YY had been wrongly convicted and sentenced to imprisonment on three occasions for offences under the CPOR Act after his reporting period had ended. He had spent a total of 189 days in custody as a result.
On 19 December 2018 Commission investigators raised these concerns with the NSW Police Force. The NSW Police Force immediately reviewed Mr YY’s case and prepared a letter, forwarded to the Department of Justice on 3 January 2019, requesting that the Attorney-General refer Mr YY’s wrongful convictions to the Local Court for annulment.[footnoteRef:167] Under the Crimes (Appeal and Review) Act 2001 (NSW) the NSW Police Force could not itself apply to the courts for the annulments, as more than two years had passed since the relevant convictions.[footnoteRef:168] The NSW Police Force has stated that its failure to apply for annulments in Mr YY’s case in 2016 was the result of an oversight, possibly due to a relevant officer going on leave and a mistaken belief that the annulments had already been applied for.[footnoteRef:169]  [167:  Child Abuse and Sex Crimes Squad, NSW Police Force, Request from Law Enforcement Conduct Commission (Law Enforcement Conduct Commission) for further information regarding annulments of convictions of individual, “Mr YY” in case study in Operation Tusket, 6 August 2019, D/2019/700337 (including attached Letter from Commander, Child Abuse and Sex Crimes Squad, NSW Police Force, to Attorney-General’s Department, Department of Justice, 20 December 2018) provided to the Law Enforcement Conduct Commission by the Professional Standards Command, NSW Police Force on 13 August 2019.]  [168:  Crimes (Appeal and Review) Act 2001 (NSW) s 4(2) and s 5.]  [169:  Child Abuse and Sex Crimes Squad, NSW Police Force, Request from Law Enforcement Conduct Commission (Law Enforcement Conduct Commission) for further information regarding annulments of convictions of individual, “Mr YY” in case study in Operation Tusket, 6 August 2019, D/2019/700337, provided to the Law Enforcement Conduct Commission by the Professional Standards Command, NSW Police Force, on 13 August 2019.] 

The NSW Police Force was informed on 1 July 2019 that the Attorney-General had directed that Mr YY’s convictions be referred to the Local Court for annulment.[footnoteRef:170] On 18 July 2019 the Local Court annulled all five of Mr YY’s wrongful convictions for offences under the CPOR Act.[footnoteRef:171] [170:  Email from Office of the General Counsel, Department of Justice to Child Protection Registry, NSW Police Force, 1 July 2019 (including attached Letter from Office of the General Counsel, Department of Justice, to Child Abuse and Sex Crimes Squad, NSW Police Force, undated), attachment to Child Abuse and Sex Crimes Squad, NSW Police Force, Request from Law Enforcement Conduct Commission (Law Enforcement Conduct Commission) for further information regarding annulments of convictions of individual, “Mr YY” in case study in Operation Tusket, 6 August 2019, D/2019/700337, provided to the Law Enforcement Conduct Commission by the Professional Standards Command, NSW Police Force on 13 August 2019.]  [171:  Law Enforcement Conduct Commission review of JusticeLink.] 

[bookmark: _Toc22627769]NSW Police Force decided not to notify persons of errors which resulted in unlawful or unjust actions
Around the end of June in 2016, prior to the discussion about annulments, the NSW Police Force realised that it would need to notify certain persons who were reporting their personal information to police when they had no obligation to do so under the CPOR Act. The purpose of this notification was to ensure that those persons did not continue to make reports to police.
A number of the persons who had been wrongly convicted were sent letters by the NSW Police Force which contained very limited, and in some cases misleading information. The discussions within the NSW Police Force that led to these letters being sent is set out below.
[bookmark: _Toc14790490][bookmark: _Toc15478373][bookmark: _Toc22627770]Internal discussions about the language to be used in the letters 
In May 2016 an officer in the Child Protection Registry (the Registry) submitted a report which highlighted the errors that had been discovered in a dip sample of Register cases, and recommended an independent audit of all active Register cases.[footnoteRef:172] In that same month the NSW Police Force reviewed the reporting period of Mr CC, in response to a letter from his legal representatives (see Case Study 6 in Chapter 3), and discovered it had been incorrectly calculated, with the result that he had been wrongly convicted and imprisoned for offences under the CPOR Act on multiple occasions.[footnoteRef:173] [172:  Child Protection Registry, NSW Police Force, Serious concerns raised regarding the Child Protection Register (CPR) reporting period timeframes and lack of review of matters prior to case finalisation, 26 May 2016, D/2016/277899, NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 914 of 2017, p 7. This report is discussed in Chapter 3.]  [173:  Email from Child Protection Registry, NSW Police Force, to Office of the Director of Public Prosecutions (NSW), 25 May 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

On 1 July 2016 the Registry Manager sent an email about Mr CC’s case to the OGC.[footnoteRef:174] The recipient forwarded it on to the manager of the relevant unit in the OGC (referred to hereafter as ‘the Manager in the OGC’), and stated in his forwarding email: [174:  Email from Child Protection Registry, NSW Police Force, to Office of the General Counsel (OGC), NSW Police Force, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

Significantly this matter has triggered a review of records of reporting obligations of registrable persons…and this has revealed from a relatively small sample 4 other matters where the reporting obligations are incorrect and I think a significant number of similar matters can be expected. Two where the reporting obligations should have expired and two which were thought to have expired but which should be continuing.
I understand Sex Crimes intend to start sending out letters about these matters next week and I indicated to the [Registry Manager] that they should get assistance from OGC regarding those letters where the reporting obligations have continued beyond the correct expiry date given the obvious liability issues.[footnoteRef:175] [175:  Email from Manager, OGC, NSW Police Force, to Manager, OGC, NSW Police Force, 1 July 2016 (15:13), NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

The Manager in the OGC then had a discussion with the Registry Manager, and was informed that there could be as many as 200 Register cases in which persons had been recorded by the NSW Police Force as being required to make reports for longer than was legally permitted by the CPOR Act. His advice to the Registry Manager, which he confirmed in an email, was that the NSW Police Force should continue to correct all incorrect Register records that it identified, but it should wait on ‘sending letters to persons whose reporting obligations have been incorrectly recorded as being for a longer period than ought have been in place pursuant to statutory requirements’, pending further consideration.[footnoteRef:176]  [176:  Email from Office of the General Counsel, NSW Police Force, to Child Protection Registry, NSW Police Force, 1 July 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

Following this email, there were a series of emails and discussions between staff in the State Crime Command and the OGC about the content of the letters to send to persons in relation to whom the NSW Police Force had made an error when applying the CPOR Act. In the course of those emails and discussions:
On 1 July 2016 the Registry Manager sent to the Manager in the OGC a template letter which had been drafted by a solicitor in the Police Prosecutions Command, and approved by the Commander of the Sex Crimes Squad. The template letter included an acknowledgement that the person’s reporting period had been ‘incorrectly determined’, explained the legal basis for the person’s (correct) reporting period, and stated: ‘If you have any further issues or concerns, please seek your own independent legal advice’. The Registry Manager stated ‘[t]he intent was to tailor each letter to each individual Registrable Person, however I note your instructions in your other email, not to send them out yet.’ He also attached a draft letter to a registrable person, Mr TT, whose reporting period had been needed to be extended.[footnoteRef:177] [177:  Email from Child Protection Registry, NSW Police Force, to Office of the General Counsel, NSW Police Force, 1 July 2016, (including attached draft template letter from Child Protection Registry dated 22 June 2016, and draft letter from Child Protection Registry to Mr TT dated 1 July 2016), NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018. ] 

The Manager in the OGC responded on 1 July 2016, stating: ‘the concern, from a Civil Law viewpoint, is with those offenders whose period was inappropriately recorded for a longer period than it should have been and has now expired. In those circumstances, the letters are fine for those whose period is to be extended.’[footnoteRef:178]  [178:  Email from Office of the General Counsel, NSW Police Force, to Child Protection Registry, NSW Police Force, 1 July 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

The OGC solicitor and the Manager in the OGC were informed that some persons had been subjected to unlawful reporting requirements, and as a result had been wrongly charged, convicted, and in some cases imprisoned for failing to comply with reporting obligations under the CPOR Act when those obligations did not apply to them at the time.[footnoteRef:179] [179:  Email from Manager, OGC, NSW Police Force, to Manager, OGC, NSW Police Force, 1 July 2016 (15:13), NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018; Email from Child Protection Registry, NSW Police Force, to Office of the General Counsel, NSW Police Force, 14 July 2016 (forwarding email from Sex Crimes Squad, NSW Police Force, Subject: URGENT – CPR issues, 14 July 2016), NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

On the morning of 14 July 2016 the Acting Commander of the Sex Crimes Squad sent an email to a superintendent in the State Crime Command which set out two examples of persons who had been wrongly imprisoned for offences under the CPOR Act.[footnoteRef:180] He stated that the matters were ‘of significant concern’ and that: [180:  These persons are the subjects of Case Studies 4 and 7 in Chapter 3.] 

[the Registry Manager] advises that [the Manager in the OGC] does not want us sending letters to Registrable Persons advising that they have been on the [Child Protection Register] for too long, but at the same time, in my view, we have an obligation to the [registrable persons] to advise them ASAP. I anticipate this won’t be the last of these, and we need some sort of process to ensure transparency/ thoroughness on all fronts. I believe we need to arrange a meeting perhaps with yourself and later with OGC to formulate a way to deal with these matters.[footnoteRef:181] [181:  Email from Sex Crimes Squad, NSW Police Force, Subject: URGENT – CPR issues, 14 July 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

On the afternoon of 14 July 2016 the Registry Manager forwarded the Acting Commander’s email to the Manager in the OGC, copying in the OGC solicitor, and stated:
We met with [an Assistant Commissioner in the State Crime Command] and [the superintendent in the State Crime Command] this morning who have requested we set up a meeting with you/OGC to work out how to progress, not only these matters, but to determine a way forward for any matters that we may identify. As you will see below they are quite serious and involve periods in gaol for the [persons of interest].[footnoteRef:182]   [182:  Email from Child Protection Registry, NSW Police Force, to Office of the General Counsel, NSW Police Force, 14 July 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

On 15 July 2016 the Registry Manager forwarded a draft letter for the legal representatives of Mr ZZ (who the NSW Police Force had determined should not have been placed on the Register) to the OGC for review. The draft letter stated: ‘Your client is not a registrable person in accordance with s 3A of the [CPOR Act].’[footnoteRef:183] It also referred to the withdrawal of criminal proceedings against that client.  [183:  Email from Child Protection Registry, NSW Police Force, to Office of the General Counsel, NSW Police Force, 15 July 2016, (attaching draft letter from Child Protection Registry to Mr ZZ, 11 July 2016) NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

In response to the above email from the Registry Manager, the OGC solicitor referred to concerns about the ‘implications of any letters sent to lawyers or their clients’ as they ‘might inadvertently contain admissions of liability and invite a flood of civil claims’. He stated ‘I have examined the one attached and am of the view that it does not admit more than it has to in order to achieve its purpose. As such please feel free to send it.’[footnoteRef:184] [184:  Email from Office of the General Counsel, NSW Police Force, to Child Protection Registry, NSW Police Force, 15 July 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018. ] 

On 20 July 2016 a solicitor in the Police Prosecutions Command sent the OGC solicitor two draft letters for registrable persons ‘regarding their increased reporting periods’, and ‘ending of reporting periods’ under the CPOR Act. The solicitor requested: ‘Could you please also advise of any required changes prior to forwarding them to the [Registry] for signing.’[footnoteRef:185] One of the attached draft letters was later used as the template for the letters sent to Mr DD and Mr NN (discussed in section 4.3.2.1 below).[footnoteRef:186] [185:  Email from Police Prosecutions Command, NSW Police Force, to Office of the General Counsel, NSW Police Force, 20 July 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018. ]  [186:  Draft letter from Sex Crimes Squad, NSW Police Force, attached to email from Police Prosecutions Command, NSW Police Force, to Office of the General Counsel, NSW Police Force, 20 July 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018. ] 

A meeting was set up for 11:30 am on 20 July 2016, between the Registry Manager, the Manager in the OGC and others, to discuss ‘[Register] issues’.[footnoteRef:187] [187:  Email from Office of the General Counsel, NSW Police Force, Subject: Forwarded meeting Law Enforcement Conduct Commission Notice from [Manager, Child Protection Registry]: Invitation: CPR Issues, 18 July 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018. ] 

On the afternoon of 20 July 2016 the OGC solicitor sent an email ‘to confirm our way forward with the identified [Register] issues’ to the Registry Manager, the Acting Commander of the Sex Crimes Squad, and solicitors in the Police Prosecutions Command, and copied in the Manager in the OGC. The OGC solicitor acknowledged that cases had been identified where the reporting periods which were recorded by the NSW Police Force were incorrect because they were too long, or persons had been put on the Register when they should not have been, and that these persons had been prosecuted, or were at risk of being prosecuted, for the offence of failing to comply with reporting obligations. He also stated that ‘[a]ll of this is due to administrative errors by us or errors of law by the courts’. The OGC solicitor stated: 
While there is hope that we are not legally liable for injury suffered by those who have been incorrectly registered for the reasons we discussed, that is by no means a certainty and I think we are all in agreement that we should act promptly to eliminate the prospect of any further issues like the ones identified. Any action taken to set things right should strike a balance between the need to ensure registered people are not prejudiced and the potentially undesirable side-effects of setting things right such as adverse media attention and/or a flood of civil claims [emphasis added].
As such, we agree that in cases where a person was incorrectly on the register but where they are no longer because they have seen out their time, that no notice need be sent. This is because they will have already been informed that they are no longer subject to reporting conditions in the ordinary course of things and because they are no longer at risk of being arrested for failing to comply with reporting conditions.
In cases where a person was on the register for too long and where they are still incorrectly on the register or where they should not have been on the register at all but still are, a notice should be sent informing them that, and only that, 
1) a periodical review of the register has been conducted, 
2) that it has been determined that they are not required to be subject to reporting conditions and 
3) that the register has been adjusted (include date) accordingly. 
Of course the register must then be adjusted. This eliminates the risk of arrest for failing to comply with reporting conditions and informs the person that they are not subject to any obligation without providing more information than is necessary which might motivate a claim.[footnoteRef:188] [188:  Email from Office of the General Counsel, NSW Police Force, to Child Protection Registry et al, NSW Police Force, 20 July 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

The OGC solicitor ended the email by stating: ‘Please send any letter templates to me for OGC endorsement prior to mailing them out to those on the register and/or their lawyers’.[footnoteRef:189] [189:  Email from Office of the General Counsel, NSW Police Force, to Child Protection Registry et al, NSW Police Force, 20 July 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

On 26 July 2016 the solicitor in the Police Prosecutions Command sent an ‘amended’ draft letter to the OGC solicitor for approval, stating it was ‘the letter to be sent to those registered persons whose reporting periods have ended’.[footnoteRef:190] The OGC solicitor responded ‘that looks good to go’.[footnoteRef:191] The draft letter was later used as the template for the letter to Mr KK (discussed in section 4.3.2.2 below).[footnoteRef:192] [190:  Emails from Police Prosecutions Command, NSW Police Force, to Office of the General Counsel, NSW Police Force, 26 July 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.]  [191:  Email from Office of the General Counsel, NSW Police Force, to Police Prosecutions Command, 26 July 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.]  [192:  Draft letter from Sex Crimes Squad, 2016, attached to email from Police Prosecutions Command, NSW Police Force, to Office of the General Counsel, NSW Police Force, 26 July 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

On 26 August 2016, in his advice to the Registry Manager about annulments for persons wrongly convicted for CPOR Act offences (quoted above in section 4.2), the OGC solicitor commented:
It is arguable that the State is not legally liable in negligence in these cases where registrable persons have suffered detriment based on an absence of duty of care [Tame v New South Wales…] Also defences against intentional torts might rightly be mounted against claims associated with these cases depending on the states of mind of arresting police and prosecutors … By correcting our errors, we will of course be giving registrable persons notice of the error. This may well lead some of them to commence civil action. Unfortunately, this is unavoidable and I have put the [Treasury Managed Fund] on notice of the potential for claims. I have also been liaising with the [Child Protection Registry] and [solicitors in the Police Prosecutions Command] in relation to how letters notifying registrable persons of changes to their CPR status should be drafted with the view of minimising the prospect of civil litigation [emphasis added].[footnoteRef:193] [193:  Office of the General Counsel, NSW Police Force, [Advice in response to request D/2016/438915], 26 August 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018. ] 

On 27 October 2016 the Registry Manager sent an email to the Commander of the Sex Crimes Squad, the Manager in the OGC and the OGC solicitor. The Registry Manager sought advice from the OGC about notifying persons who had been on the Register for longer than permitted by the CPOR Act, or who should never have been placed on the Register, when those persons had not been charged for any CPOR Act offences during the time they were unlawfully being required to report. The Registry Manager asked: ‘what are our obligations, if any, regarding informing these [registrable persons] of our errors in these matters? My view is that we probably need to advise them, however will be guided by your advice’.[footnoteRef:194] The Commission was not provided with any email sent in response. [194:  Email from Child Protection Registry, NSW Police Force, to Sex Crimes Squad and Office of the General Counsel, NSW Police Force, 27 October 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

The Commission asked General Counsel to the NSW Police Force about her knowledge in July 2016 of the content of the emails referenced above. She stated that she was aware at that time that staff in her team had been notified of issues with the Register, in particular that people ‘had been recorded on the register for inaccurate periods of time’. She also stated that she was aware that the Manager in the OGC ‘was concerned to ensure that the [Treasury Managed Fund] was notified of potential liability’.  However, General Counsel stated that she was not aware of the advice given by the Manager in the OGC and the OGC solicitor regarding the terms of the letters to be sent to persons in relation to whom the NSW Police Force had made an error when applying the CPOR Act. She also stated that she was not involved in developing the content or terms of those letters.[footnoteRef:195]   [195:  Letter from General Counsel, NSW Police Force, to Law Enforcement Conduct Commission, 19 August 2019.] 

[bookmark: _Toc14790491][bookmark: _Toc15478374][bookmark: _Toc22627771]Letters sent to persons who had been subjected to unlawful reporting requirements
The Commission has reviewed five letters that the NSW Police Force wrote to persons that it had identified had either been placed on the Register in error, or who had been required to report their details for years longer than permitted under the CPOR Act.[footnoteRef:196] One of those letters accurately stated ‘it has been determined you are not a registrable person in accordance with s 3A of the [CPOR Act]’.[footnoteRef:197] However, none of the five letters informed the persons that an error had been made by the NSW Police Force, or that they had been subjected to unlawful reporting requirements. Three of those letters, discussed below, in fact contained information that was misleading. [196:  Letter from NSW Police Force to Mr DD, 27 July 2016, NSW Police Force response to item 2(e) of Law Enforcement Conduct Commission Notice 929 of 2018; Letter from NSW Police Force to Mr EE, 16 February 2017, NSW Police Force response to item 2(f) of Law Enforcement Conduct Commission Notice 929 of 2018; Letter from NSW Police Force to Mr GG, 6 February 2017, NSW Police Force response to item 2(g) of Law Enforcement Conduct Commission Notice 929 of 2018; Letter from NSW Police Force to Mr NN, 23 May 2017, NSW Police Force response to item 2(h) of Law Enforcement Conduct Commission Notice 929 of 2018; Letter from NSW Police Force to Mr KK, 16 March 2017, NSW Police Force response to item 2(i) of Law Enforcement Conduct Commission Notice 929 of 2018. The Commission reviewed a sixth letter sent by the NSW Police Force to a person who was wrongly convicted for an offence under the CPOR Act, but the Commission accepts that this letter was in fact drafted by the Queensland Police Service: see section 4.10 below.]  [197:  Letter from NSW Police Force to Mr EE, 16 February 2017, NSW Police Force response to item 2(f) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

Letters sent to Mr DD and Mr NN
Subsequent to the internal discussions in July 2016, two persons who had both been wrongly placed on the Register in 2006, Mr DD (Case Study 4 in Chapter 3) and Mr NN (Case Study 5 in Chapter 3), were sent letters from the NSW Police Force with almost identical wording. The letters (dated 27 July 2016 in the case of Mr DD, and 23 May 2017 in the case of Mr NN) stated:
Upon a periodic review of the Child Protection Register and your registrable status, it has been determined that you are no longer required to comply with your reporting obligations pursuant to the Child Protection (Offenders Registration) Act (the Act).
The Child Protection Register has been updated accordingly.[footnoteRef:198] [198:  Letter from NSW Police Force to Mr DD, 27 July 2016, NSW Police Force response to item 2(e) of Law Enforcement Conduct Commission Notice 929 of 2018; Letter from NSW Police Force to Mr NN (signed by Mr NN), 23 May 2017, NSW Police Force response to item 2(h) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

These letters are misleading. They imply that Mr DD and Mr NN had previously been required to report to the NSW Police Force under the CPOR Act. The NSW Police Force was aware that this implication was untrue. Mr DD’s Register case had been reviewed in July 2016 and it was discovered he was not a registrable person and therefore had never had any obligation to report under the CPOR Act.[footnoteRef:199] Mr NN’s Register case had been reviewed in May 2017 with the same result, namely that he should not have been placed on the Register.[footnoteRef:200] [199:  Email from Police Prosecutions Command, NSW Police Force, to Child Protection Registry, NSW Police Force, 13 July 2016, Email from Officer, Child Protection Registry, NSW Police Force, to Manager, Child Protection Registry, 13 July 2016, and Child Protection Registry, NSW Police Force s 194 Intelligence Report for Parole Hearing of [Mr DD], 2 August 2016, all in NSW Police Force response to item 2(e) of Law Enforcement Conduct Commission Notice 929 of 2018.]  [200:  Email from Senior Constable, State Crime Command to Detective Senior Sergeant, NSW Police Force, 19 May 2017 (13:33) and Details of Initial Case Creation, 19 May 2017, NSW Police Force response to item 2(h) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

At the time of the letters to Mr DD and Mr NN, the NSW Police Force was also aware that as a result of its error in placing them on the Register:
Mr DD had been wrongly charged and convicted for failing to comply with reporting obligations under the CPOR Act on three occasions, in 2010, 2013 and 2015, and had spent a total of over 13 months in prison as a result of these wrongful convictions.[footnoteRef:201] [201:  Email from Police Prosecutions Command, NSW Police Force, to Child Protection Registry, NSW Police Force, 13 July 2016, Email from Officer, Child Protection Registry, NSW Police Force, to Manager, Child Protection Registry, 13 July 2016, and Child Protection Registry, NSW Police Force s 194 Intelligence Report for Parole Hearing of [Mr DD], 2 August 2016, all in NSW Police Force response to item 2(e) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

Mr NN had been wrongly convicted in November 2014 for failing to comply with reporting obligations under the CPOR Act, and had been sentenced to an 18 month bond.[footnoteRef:202] [202:  Email from Senior Constable, State Crime Command to Detective Senior Sergeant, NSW Police Force, 19 May 2017 (13:33) and Details of Initial Case Creation, 19 May 2017, NSW Police Force response to item 2(h) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

The senior officer in the (then) Sex Crimes Squad who signed the letter to Mr DD submitted to the Commission that the letter to Mr DD was based on ‘the template provided by the OGC’.[footnoteRef:203] The senior officer in that same squad who signed the letter to Mr NN stated to the Commission that he acted on the advice of the OGC.[footnoteRef:204] [203:  Response provided to the Law Enforcement Conduct Commission, 8 July 2019.]  [204:  Response provided to the Law Enforcement Conduct Commission, 9 July 2019.] 

The wording used in the letters to Mr DD and Mr NN was identical to that of the draft/template letter that the solicitor in the Police Prosecutions Command sent to the OGC solicitor for approval on 20 July 2016.[footnoteRef:205] The OGC was aware that the category of cases for which the drafts/templates it was sent were proposed to be used included cases like Mr DD’s and Mr NN’s, in which the persons should never have been put on the Register, and had been wrongly convicted for CPOR Act offences.[footnoteRef:206]  [205:  See section 4.3.1 above.]  [206:  Email from Child Protection Registry, NSW Police Force, to Office of the General Counsel, NSW Police Force, 14 July 2016 (forwarding email from Sex Crimes Squad, NSW Police Force, Subject: URGENT – CPR issues, 14 July 2016), NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018; Email from Office of the General Counsel, NSW Police Force, to Child Protection Registry et al, NSW Police Force, 20 July 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

Letter sent to Mr KK
Mr KK[footnoteRef:207] had been convicted in 2000 of two counts of aggravated indecent assault against a child under 16 years of age. He was sentenced to imprisonment, and was released in October 2001. The NSW Police Force determined that he was a registrable person under the CPOR Act, but incorrectly calculated his reporting period as 15 years, rather than 12 years.[footnoteRef:208]  The NSW Police Force reviewed his file in March 2017. It realised his reporting period had in fact ended in October 2013, and that he had had been wrongly convicted and sentenced to imprisonment for failure to comply with reporting obligations in 2014. [207:  The CPR case file of Mr KK was produced by the NSW Police Force in response to item 2(i) of Law Enforcement Conduct Commission Notice 929 of 2018.]  [208:  Under the CPOR Act in force as at 26 October 2001, Mr KK’s two ‘Class 2’ offences gave him a reporting period of 12 years: Child Protection (Offenders Registration) Act 2000 (NSW) (version in force as at 26 October 2001) s 14(2)(b).] 

On 16 March 2017 the NSW Police Force wrote to Mr KK, stating:
Upon a periodic review of the Child Protection Register and your registrable status, it has been determined that you are no longer required to comply with your reporting obligations pursuant to the Child Protection (Offenders Registration) Act (the Act).
The Child Protection Register has been updated accordingly ...[footnoteRef:209]  [209:  Letter from NSW Police Force to Mr KK, 16 March 2017, NSW Police Force response to item 2(i) of Law Enforcement Conduct Commission Notice 929 of 2018. ] 

The letter included accurate information about restrictions under the CPOR Act that continued to apply to Mr KK as a registrable person, despite the fact his reporting obligations had ended.  The language used in Mr KK’s letter matches that of the draft/template letter which was approved by the OGC solicitor on 26 July 2016.[footnoteRef:210] [210:  See section 4.3.1 above.] 

The letter to Mr KK is misleading; in stating ‘you are no longer required’ to report in March 2017, it implies that his reporting obligations ceased around that time. The NSW Police Force was aware that his obligations had in fact ceased more than three years earlier, in October 2013.
[bookmark: _Toc22627772]Comparison with other letters sent by the NSW Police Force
The letters to Mr DD, Mr NN and Mr KK can be contrasted with the information the NSW Police Force included in letters to persons that it realised were required to report under the CPOR Act for longer than the NSW Police Force had initially calculated. The Commission reviewed four letters that the NSW Police Force wrote to persons in this situation.[footnoteRef:211] Each of these letters contained information about the basis under the CPOR Act for the person’s (correct) reporting period, and suggested the person seek independent legal advice if they had ‘any further issues or concerns’. Three of the four letters acknowledged that an error had been made in their case. For example, the letter the NSW Police Force wrote to Mr MM on 9 July 2016 read: [211:  Letter from the NSW Police Force to Mr LL, 8 November 2016, NSW Police Force Response to item 2(m) of Notice 929 of 2018; Letter from NSW Police Force to Mr PP, 4 December 2017, NSW Police Force Response to item 2(n) of Notice 929 of 2018; Letter from NSW Police Force to Mr MM, 9 July 2016, NSW Police Force Response to item 2(o) of Notice 929 of 2018; Draft letter from NSW Police Force to Mr TT, 1 July 2016, NSW Police Force Response to Notice 977 of 2018.
] 

On 12 March 2008 you were sentenced in respect of two Class 2 offences and as such you became a registrable person according to the [CPOR Act].
On 5 August 2008 you were…advised that your reporting obligations pursuant to the Act would continue for 8 years.
Upon a review of your registrable status, the length of your reporting period was, incorrectly determined. 
Pursuant to section 14A(1)(b)(ii) of the Act, at the time you were convicted (2008); a registrable person must comply with the reporting obligations imposed by the Act for 15 years, if a person has even been found guilty of more than a single registrable offence.
[Letter then sets out the text of s 14A]
As you were found guilty of two separate Class 2 offences your reporting obligations under the Act will continue until 5th June 2023.
If you have any further issues or concerns, please seek your own independent legal advice.[footnoteRef:212] [212:  Letter from NSW Police Force to Mr MM, 9 July 2016, NSW Police Force response to item 2(o) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

These letters, combined with the email from the Manager in the OGC on 1 July 2016 in response to the template the Registry Manager sent to him,[footnoteRef:213] establish that on the basis of the OGC’s advice, the NSW Police Force deliberately took a different approach to the drafting of letters to send to persons who had been subjected to unlawful reporting requirements. This is further supported by the email sent by the OGC solicitor on 20 July 2016.[footnoteRef:214]  [213:  Email from Office of the General Counsel, NSW Police Force, to Child Protection Registry, NSW Police Force, 1 July 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.]  [214:  Email from Office of the General Counsel, NSW Police Force, to Child Protection Registry, et al, NSW Police Force, 20 July 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

[bookmark: _Toc14790493][bookmark: _Toc15478376][bookmark: _Toc22627773]Decision not to notify persons no longer on the Register in July 2016
In the email sent by the OGC solicitor on 20 July 2016, he referred to an agreement being made (it is assumed at the meeting held earlier that day) that:
in cases where a person was incorrectly on the register but where they are no longer because they have seen out their time, that no notice need be sent. This is because they will have already been informed that they are no longer subject to reporting conditions in the ordinary course of things and because they are no longer at risk of being arrested for failing to comply with reporting conditions.[footnoteRef:215] [215:  Email from Office of the General Counsel, NSW Police Force, to Child Protection Registry, et al, NSW Police Force, 20 July 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

It is understood that these comments were made in the context of discussions focusing on the need to notify persons who were still reporting their information to police, to avoid future wrongful charges. 
However, persons who were ‘incorrectly on the Register’ would have been subjected to unlawful requirements to report their personal information to police, prior to being (belatedly) informed by the NSW Police Force that their reporting periods had ended. 
The email forwarded by the Register Manager to the Commander of the Sex Crimes Squad, the Manager in the OGC and the OGC solicitor on 27 October 2016 contained examples of persons who either had been on the Register when they were not registrable persons, or had been recorded by the NSW Police Force as having reporting obligations for years longer than permitted under the CPOR Act. Three of these persons’ Register cases had finalised prior to 2016.[footnoteRef:216]  [216:  Email from Child Protection Registry, NSW Police Force, to Commander, Sex Crimes Squad, and Office of the General Counsel, NSW Police Force, 27 October 2016, (forwarding email from Inspector, NSW Police Force to Child Protection Registry, NSW Police Force, 25 October 2016) NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

The Registry Manager noted while none of these persons had been charged for offences under the CPOR Act, they had been required to comply with reporting obligations and may have been subjected to unlawful home inspections. The Registry Manager stated:
Even though they were never [charged for breaches of their reporting obligations], their civil rights have been impinged and they have been required to report and do things that legally we were not entitled to impose upon them.[footnoteRef:217] [217:  Email from Child Protection Registry, NSW Police Force, to Commander, Sex Crimes Squad, and Office of the General Counsel, NSW Police Force, 27 October 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

In that email the Registry Manager asked the OGC for advice as to whether the NSW Police Force had any obligations to inform these people of the errors in their cases, noting that his view was that ‘we probably need to advise them’, but that he would ‘be guided by your advice’.[footnoteRef:218]   [218:  Email from Child Protection Registry, NSW Police Force, to Commander, Sex Crimes Squad, and Office of the General Counsel, NSW Police Force, 27 October 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

No email in response was contained in the documents presented to the Commission. However the Commission has not received any evidence to suggest that a different position to that reflected in the email on 20 July 2016 was adopted after the Registry Manager’s email.
[bookmark: _Toc14790492][bookmark: _Toc15478375][bookmark: _Toc22627774]NSW Police Force obligation to notify persons of errors
On the advice of two lawyers in the OGC, the NSW Police Force deliberately excluded reference to relevant and important information in the letters sent to persons who had been subjected to unlawful reporting requirements, in order to ‘minimis[e] the prospect of civil litigation’. This defensiveness went so far as to not include in these letters any suggestion that these persons should seek independent legal advice (as compared with the letters like the one sent to Mr MM in the section above). Not disclosing the reason for the termination of their reporting obligations is a classic case of ‘suppressio veri, suggestio falsi’ (suppression of the truth is equivalent to the suggestion of what is false).
In the case of the letters to Mr DD, Mr NN and Mr KK, the language used also contained implications which the NSW Police Force knew to be untrue, in particular that those persons had an obligation to report their personal information up until the date of the letters.
These letters concealed the fact that the NSW Police Force had made an error in their cases. This concealment implied that the CPOR Act had been properly applied to them, that nothing untoward had occurred, and that the NSW Police Force was simply bringing to their attention the end of their reporting obligations.
The OGC solicitor was given the opportunity to make comments to the Commission in relation to a draft of this report. He asked the Commission to set out ‘what obligation there was to disclose details … to those caught up in the error’ in the Register, and ‘where it derives from’.[footnoteRef:219] [219:  Response provided to the Law Enforcement Conduct Commission, 8 July 2019, p 5.] 

In the 1912 case of Melbourne Steamship Co Ltd v Moorhead, Chief Justice Griffith emphasised that there is an ‘old-fashioned traditional, and almost instinctive, standard of fair play to be observed by the Crown in dealing with subjects’.[footnoteRef:220] Justice Finn in Hughes Aircraft Systems International v Airservices Australia, applying Griffith CJ’s comments in the context of a contract tender process, stated that ‘the law entertains expectations of fair dealing of government and of public bodies’.[footnoteRef:221] In the case of Logue v Shoalhaven Shire Council,[footnoteRef:222] Mahoney JA cited Griffith CJ’s comments in Melbourne Steamship in the context of a local council seeking to uphold a compulsory sale of property to recover unpaid rates which was made pursuant to a defective statutory notice. His Honour commented: [220:  Melbourne Steamship Co Ltd v Moorehead (1912) 15 CLR 333, 342.]  [221:  Hughes Aircraft Systems International v Airservices Australia (No 3) (1997) 76 FCR 151, 196.]  [222:  [1979] 1 NSWLR 537.] 

It is well settled that there is expected of the Crown the highest standards in dealing with its subjects … What might be accepted from others would not been seen as in full accord with the principles of equity and good conscience to be expected in the case of the Crown.[footnoteRef:223] [223:  Logue v Shoalhaven Shire Council [1979] 1 NSWLR 537, 558.] 

Although Mahoney JA was in dissent in that case as to the outcome, in 2008 the NSW Court of Appeal cited his Honour’s comments with approval in Mahenthirarasa v State Rail Authority (NSW) (No 2).[footnoteRef:224] [224:  (2008) 72 NSWLR 273, 279.] 

In Australian Securities and Investments Commission v Hellicar Justice Heydon on the High Court noted that ASIC accepted Griffith CJ’s comments in Melbourne Steamship about the standard of ‘fair play’ to be observed by the Crown: 
Its powers are exercised for the public good. It has no legitimate private interest in the performance of its functions. And often it is larger and has access to greater resources than private litigants. Hence it must act as a moral exemplar.[footnoteRef:225] [225:  Australian Securities and Investments Commission v Hellicar (2012) 247 CLR 345, 434-35.] 

These standards of ‘fairness’ which apply to public servants discharging public functions are also reflected in New South Wales in Part 2 of the Government Sector Employment Act 2013 (NSW), which contains the ‘Ethical Framework for the government sector’. 
The Police Act 1990 (NSW) contains a specific statement of values for all members of the NSW Police Force. Section 7 of that Act states that each member ‘is to act in a manner which … places integrity above all…upholds the rule of law, [and] preserves the rights and freedoms of individuals.’ The NSW Police Force Code of Conduct and Ethics requires that all employees of the NSW Police Force must ‘behave honestly and in a way that upholds the values and the good reputation of the NSW Police Force’ and ‘treat everyone with respect, courtesy and fairness’.
It is evident from the emails set out in section 4.3.1 that the officers in the State Crime Command who signed the letters which omitted relevant information to the detriment of the recipients, were guided by the advice of the OGC solicitor and the Manager in the OGC. It is not only reasonable that those officers would follow the advice given by NSW Police Force internal legal counsel, but expected. Officers who departed from that advice in any significant respect would do so at their peril. 
In addition to the ethical obligations that apply to all members of the NSW Police Force, lawyers in the OGC, as all government lawyers, are under a specific obligation to act as ‘model litigants’, under the NSW Department of Justice’s Model Litigant Policy for Civil Litigation (the Model Litigant Policy).[footnoteRef:226] This Policy states: [226:  Office of the General Counsel, NSW Police Force, Charter of Independence and Ethical Responsibilities. ] 

The obligation to act as a model litigant requires more than merely acting honestly and in accordance with the law and court rules. It also goes beyond the requirement for lawyers to act in accordance with their ethical obligations. Essentially it requires that the State and its agencies act with complete propriety, fairly and in accordance with the highest professional standards.[footnoteRef:227] [227:  Department of Justice (NSW), Model Litigant Policy for Civil Litigation, 3.1, at <https://www.justice.nsw.gov.au/legal-services-coordination/Pages/info-for-govt-agencies/model-litigant-policy.aspx>. ] 

The Model Litigant Policy further states that the obligation ‘requires that the State and its agencies, act honestly and fairly in the handling of claims and litigation by…apologising where the State or agency is aware that it has acted wrongfully or improperly’.[footnoteRef:228] [228:  Department of Justice (NSW), Model Litigant Policy for Civil Litigation, 3.2(k), at <https://www.justice.nsw.gov.au/legal-services-coordination/Pages/info-for-govt-agencies/model-litigant-policy.aspx>.] 

While the Model Litigant Policy is described as applying ‘to civil claims and civil litigation’, it sets standards that should be adhered to even before any claim or litigation has commenced.[footnoteRef:229] In any event, model litigant standards are a specific manifestation of the general duty of ‘fair play’ described by Griffiths CJ in Melbourne Steamship.[footnoteRef:230]  [229:  See for example comments in B & L Linings Pty Ltd v Chief Commissioner of State Revenue (No 5) [2010] NSWADTAP 21, [114]; Department of Attorney General and Justice (NSW) v Schoeman [2012] NSWADTAP 31, [57]-[59] and [84]. ]  [230:  Hughes Aircraft Systems International v Airservices Australia (No 3) (1997) 76 FCR 151, 197.] 

[bookmark: _Toc8913515][bookmark: _Toc9428376][bookmark: _Toc12020328][bookmark: _Toc14790494][bookmark: _Toc15478377][bookmark: _Toc22627775]Responses to the draft final report
The NSW Police Force in its response to a draft of this report agreed that ‘the letters to Mr DD, Mr NN, Mr KK (and others who were on the Register for too long or who were incorrectly determined to be registrable) were misleading by omission’.[footnoteRef:231] [231:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure C – Requests for Corrections to the Final Draft Report).] 

The OGC solicitor in his comments to the Commission denied any intention on his part to engage in deliberately misleading conduct.[footnoteRef:232] He submitted that: [232:  Response provided to the Law Enforcement Conduct Commission, 8 July 2019, p 3.] 

The situation was a difficult one, where urgent attention was required and where there were competing interests, and it was not one in which there was some readily identifiable standard of disclosure available to us for reference.[footnoteRef:233] [233:  Response provided to the Law Enforcement Conduct Commission, 8 July 2019, p 5.] 

He denied that any strategy was adopted to hide the errors that had led to unlawful or unjust conduct, and pointed to the fact that the NSW Police Force applied for annulments of the wrongful convictions.[footnoteRef:234]  [234:  Response provided to the Law Enforcement Conduct Commission, 8 July 2019, p 5.] 

The NSW Commissioner of Police stated to the Commission that, although the NSW Police Force acknowledges that the letters were misleading, he was ‘satisfied there was no intention to mislead’.[footnoteRef:235]  [235:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019, p 3.] 

The NSW Police Force also acknowledged that ‘letters should have been written to affected persons who had been placed on the Register for too long, but who were no longer on the Register’ (ie those persons discussed at 4.3.4). 
The NSW Police Force stated that it would write to those people who were incorrectly determined to be registrable or who were on the Register for too long, acknowledging ‘this is the right and fair thing for the NSWPF to do’ (discussed further below at section 4.9).[footnoteRef:236] The NSW Police Force however stated to the Commission that it disagreed that the Model Litigant Policy applied in relation to the template letters that the OGC approved in 2016. It also submitted that the Model Litigant Policy ‘does not impose a legally enforceable duty’,[footnoteRef:237] although it accepted it is an ‘ethical’ standard that ‘will be relevant to the exercise of judicial discretions regarding costs’.[footnoteRef:238]  [236:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure C – Requests for Corrections to the Final Draft Report).]  [237:  The NSW Police Force referenced the comments of Craig J in Site Plus Pty Ltd v Wollongong City Council [2014] NSWLEC 125 in support of this proposition.]  [238:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure C – Requests for Corrections to the Final Draft Report).] 

The NSW Police Force in its response also referred to the fact that Griffith CJ’s comments in Melbourne Steamship and Heydon J’s comments in Australian Securities and Investments Commission v Hellicar related to decisions made in the prosecution of a criminal matter and a civil matter respectively. It stated:
We consider that universal principles of fairness and doing the right thing, supported by the statement of values in section 7 of the Police Act 1990 and the NSWPF Code of Conduct are the relevant guiding principles rather than the Model Litigant Policy and the GSE Act. We do not agree with the implication in...the report that the NSWPF has any obligation at law to notify affected persons of errors on the register, as opposed to an ethical duty.[footnoteRef:239] [239:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure C – Requests for Corrections to the Final Draft Report).] 

[bookmark: _Toc22627776]Commission’s analysis
The evidence provided to the Commission clearly shows that in July 2016 the NSW Police Force carefully limited the information that was disclosed to persons whom it knew had been subjected to unlawful or unjust actions as a result of errors in the Register. 
This approach was adopted on the advice of two lawyers in the OGC (the OGC solicitor and the Manager in the OGC). It was designed to avoid or, at least, minimise the risk of civil claims being made against the NSW Police Force, as well as to avoid adverse media publicity. Those lawyers in the OGC adopted the role of approving the draft/template letters to be sent to persons affected by the errors in the Register, to ensure the letters did not ‘admit’ any more than they ‘ha[d] to’.
The advice to limit the information in the letters, and therefore the approach adopted on the basis of that advice, is a significant breach of the ethical obligation on the NSW Police Force, as a public authority, to deal fairly with members of the public. The NSW Police Force knew that it had made errors in administering the Register. It knew that people had been subjected to unlawful or unjust actions, and in some cases even wrongful convictions and imprisonment, as a result of those errors. It was aware that those persons would likely have at least a basis for a civil claim because of its own conduct. 
The OGC lawyers’ advice and the consequent decisions made to censor the information to give to these persons and not to disclose what had actually happened in their cases was designed to save face and, if possible, avoid the legal liability of the State of New South Wales, rather than serve the public interest. As the standards expressed by the courts, Parliament, and the Government make clear, the public interest will require a public authority to acknowledge when it has engaged in conduct against members of the public which it knows was unlawful or unjust, particularly where this has resulted in wrongful convictions and imprisonment. All this is apart from the duty to apologise to those injured by mistakes that have been made.
The Commission is inclined to think that the two lawyers in the OGC were unfortunately unaware of the obligations of the State when its agencies have acted unlawfully. If, on the other hand, they were aware of these obligations but chose to ignore them, the position is far more serious. For the purposes of this report, the Commission is content to act on the former basis, leaving to a later occasion investigation of the latter (should it regrettably arise).
The advice given by the two lawyers in the OGC about what to say to persons that the NSW Police Force knew it had wronged involved fundamental questions of policy, with strategic significance for the NSW Police Force as an agency. The Commission has not received any evidence to suggest that the OGC solicitor or the Manager in the OGC consulted with more senior staff in the OGC, or senior officers in the NSW Police Force hierarchy (for example, in the Office of the Commissioner of Police), prior to giving the advice regarding the content of the letters. 
As noted above, General Counsel stated to the Commission that she was not involved in the development of the letters, and was not aware of the advice given by the two lawyers in her office about the content of the letters. She stated that the letters should have been provided by her staff to the chain of command for approval, which would have included herself, the Assistant Commissioner for the State Crime Command and relevant Deputy Commissioners. She stated that this is ‘the usual process for significant matters’ in the NSW Police Force.
General Counsel stated that although she was not aware in 2016 of the contents of the emails from her staff and the letters, she took responsibility for the advice provided by her staff and the quality review processes within the OGC. She informed the Commission that she had ‘provided additional direction to my direct reports to ensure that there is a shared understanding of the nature of the advice that must be provided to Directors by their direct reports for approval and advice that must be provided to me for approval’.[footnoteRef:240] [240:  Letter from General Counsel, NSW Police Force, to Law Enforcement Conduct Commission, 19 August 2019.] 

The Commission acknowledges that the NSW Police Force did act to correct the criminal records of persons who it realised had been wrongly convicted under the CPOR Act, by applying to the courts or the Department of Justice for annulments. But the initiation of those annulment processes did not satisfy the ethical and public policy obligation on the NSW Police Force to inform those persons candidly about the errors that had been made in their cases, once it had identified those errors. 
The Commission has reviewed documents in the court files of Mr DD, Mr NN and Mr KK. There was no evidence in those files that those persons were notified through the annulment processes that the reason for their convictions being annulled was because the NSW Police Force had made an error in determining that they were a registrable person (in the cases of Mr DD and Mr NN) or in calculating the length of their reporting period (in the case of Mr KK). The Commission also notes that in the case of Mr DD, almost a year passed between the NSW Police Force sending him a (misleading) letter on 27 July 2016 and seeking an annulment on his wrongful convictions in June 2017.[footnoteRef:241]  [241:  Letter from the Sex Crimes Squad, NSW Police Force, to Department of Justice and Attorney General, 16 June 2017, NSW Police Force response to item 2(e) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

[bookmark: _Toc22627777]Findings
As the NSW Police Force properly acknowledges, the letters it wrote to Mr DD (dated 27 July 2016) and Mr NN (dated 23 May 2017) are misleading. The letters stated that those persons were ‘no longer required to comply with your reporting obligations’, when the NSW Police Force was aware that those persons had never had any reporting obligations under the CPOR Act. 
The letter the NSW Police Force wrote to Mr KK on 16 March 2017 is also misleading, as the NSW Police Force was aware, when writing that he was ‘no longer’ required to report in March 2017, that his reporting obligations had ceased more than three years prior to that date.
We draw no conclusion as to whether the intention behind the use of this language was to mislead these persons. However, the facts are that when those letters were written the NSW Police Force was aware it had subjected those persons to unlawful reporting requirements, and that they had been wrongly charged and convicted as a result. The effect of these letters was that recipients were given the impression that the CPOR Act had been properly applied to them, when this was not the case.
The Commission finds that the decisions made by the NSW Police Force to write letters to Mr DD, Mr NN and Mr KK which were in effect misleading, constitutes conduct on the part of the agency that, although not unlawful, was unreasonable or unjust in its effect.[footnoteRef:242]  [242:  Cf. Law Enforcement Conduct Commission Act 2016 (NSW) s 11(1)(b)(i).] 

As explained in Chapter 3 section 3.8.2, the total number of people who have been subjected to unlawful reporting requirements by the NSW Police Force is not known because the CPR case review did not make note of this information when reviewing Register case files that contained errors. We therefore do not know how many of those persons were sent letters similar to those sent to Mr DD, Mr NN and Mr KK, or indeed were sent no letter. In section 4.10 of this chapter we recommend that the NSW Police Force write to all 277 persons who may have been subjected to unlawful or unjust actions as a result of the incorrect information in the Register, and notify them of this fact. This would include writing to Mr DD, Mr NN and Mr KK.
[bookmark: _Toc22277101]The NSW Police Force made decisions to write letters to Mr DD, Mr NN and Mr KK about their obligations under the CPOR Act, which were in effect misleading. These decisions, although not unlawful, were unreasonable or unjust in their effects.
[bookmark: _Ref9423158][bookmark: _Toc22627778]Remedial action for those subjected to unlawful or unjust actions
In the Commission’s confidential interim report on Operation Tusket, which was provided to the NSW Commissioner of Police in August 2018, we requested that the NSW Police Force advise whether it had notified those persons who had been subjected to any form of unlawful or unjust action due to errors in the Register, or proposed to do so. We also recommended that the NSW Police Force inform us of any remedial action that it had taken, or proposed to take, in relation to those persons (beyond applying for annulments).
In October 2018 the NSW Commissioner of Police stated that the OGC ‘is currently considering the best approach to taking remedial action’.[footnoteRef:243] [243:  NSW Police Force response to the interim report of Operation Tusket, 23 October 2018, F/2018/94374; D/2018/851613, p 5.] 

On 13 December 2018, the Commission indicated to the NSW Police Force that we considered this was an inadequate response, particularly as the NSW Police Force had been aware of these issues since 2016. The evidence before the Commission establishes that by 18 October 2016 General Counsel to the NSW Police Force was aware that persons had been wrongly convicted and even imprisoned as a result of errors the NSW Police Force had made in applying the CPOR Act.[footnoteRef:244] [244:  Comments dated 18 October 2016 on Office of the General Counsel, NSW Police Force, [Advice in response to request D/2016/438915], 26 August 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

In a meeting with the NSW Police Force Deputy Commissioner (Investigations and Counter Terrorism), General Counsel, and others held on 20 December 2018, the Deputy Commissioner acknowledged that the NSW Police Force needed to develop an appropriate framework for decision-making in relation to remediation, including admissions and litigation issues, connected to the errors in the Register.
The Commission is aware that one person, Mr CC, initiated civil proceedings after being wrongly convicted and imprisoned for more than 540 days for CPOR Act offences as a result of the NSW Police Force incorrectly calculating his reporting period. The error that was made, and the consequences that followed in Mr CC’s case are detailed in Case Study 6 in Chapter 3 (in section ‎3.5.4). In Case Study 8 in this chapter we examine the way the NSW Police Force responded after learning of these errors.
[bookmark: _Toc22280906]Registrable person sued State of New South Wales for wrongful imprisonment 
On 17 June 2016 legal representatives for Mr CC[footnoteRef:245] wrote to the NSW Police Force requesting it confirm the date his reporting obligations under the CPOR Act had ceased, and provide the reason his reporting obligations had been recorded by the NSW Police Force as extending beyond that date (if indeed they had been). The legal representatives mentioned their concern that Mr CC had been charged with failing to comply with reporting obligations when in fact he was no longer required to make reports under the CPOR Act. [245:  The CPR case file of Mr CC was produced by the NSW Police Force in response to item 2(p) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

On 27 July 2016 the NSW Police Force responded to this letter, stating:
Your client’s reporting period should have ceased after 7 years and 6 months; on 15 August 2008…
Your client was, in error, sentenced to a good behaviour bond pursuant to section 9 of the Crimes (Sentencing Procedure) Act 1999; which meant he was regarded as an adult for the purposes of determining the length of his reporting period as a registrable person pursuant to the Act.
The NSW Police Force did not make any reference to the fact that Mr CC’s multiple charges (and therefore convictions and sentences, including imprisonment) for CPOR Act offences after 2008 had been wrongful. The NSW Police Force was aware of his wrongful convictions and imprisonment at that time the letter was written.[footnoteRef:246]  [246:  See for example email from Child Protection Registry, NSW Police Force, to Office of the Director of Public Prosecutions (NSW), 25 May 2016, NSW Police Force response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

In around March 2017 an application was listed with the Local Court for annulments of Mr CC’s convictions for CPOR Act offences after August 2008. The NSW Police Force appeared in that application. These annulments were granted in April 2017. 
In 2018 representatives for Mr CC filed a Statement of Claim in the Supreme Court. They alleged that the Commissioner of Police was negligent in not ensuring that the NSW Police Force limited Mr CC’s reporting period to that provided under the CPOR Act. It was alleged that as a result of this negligence, Mr CC was wrongfully convicted of seven offences under the CPOR Act, and imprisoned for a total of 545 days. 
In its Defence the State of New South Wales admitted that an error had been made in calculating Mr CC’s reporting period, but denied any liability. Also, the State of New South Wales did not admit that Mr CC’s imprisonment for each of the seven offences was unlawful. This was inconsistent with the fact that the State (through the NSW Police Force) had applied for annulments of these sentences, which had been granted in 2017. The annulments of the sentences of imprisonment could only have been sought by the State if it believed that they were without lawful basis.
In its Defence the State of New South Wales also asserted that Mr CC (or his legal representatives) should have realised in 2008 that his reporting obligations under the CPOR Act ended in that year. This was asserted despite the fact the NSW Police Force itself did not realise until 2016 that his reporting obligations had ended in 2008, and only after Mr CC’s legal representatives raised a query.
It appears that in December 2018 the matter was settled.[footnoteRef:247] The Commission does not know the terms of the settlement. [247:  Law Enforcement Conduct Commission review of JusticeLink.] 

[bookmark: _Toc22627779]NSW Police Force response to the draft final report
In the draft of this report provided to the NSW Police Force, the Commission proposed a recommendation that the NSW Police Force undertake a process to identify all those persons who had been subjected to unlawful or unjust actions as a result of errors in the Register. We also included a draft recommendation that the NSW Police Force should notify all those persons of the error that was made in their case, acknowledge the unlawful or unjust actions that were taken against the person as a result of this error, and advise what, if any, actions the NSW Police Force had taken or would take to address these wrongs. 

The NSW Police Force responded:

The NSWPF will write to approximately 185 people who were incorrectly determined to be a registrable person or whose reporting period was calculated as being too long. The letter will notify those people that an error has been made in their case, identify types of actions that may have been taken, apologise for the error and suggest that they may wish to obtain independent legal advice. In this way, affected persons can make informed decisions about how to respond to the consequences of having been on the register for too long or when they shouldn’t have been on at all. This is the right and fair thing for the NSWPF to do.[footnoteRef:248] [248:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure C – Requests for Corrections to the Final Draft Report) p 3.] 

[bookmark: _Toc22627780]Commission’s analysis and recommendation
The Commission welcomes the above commitment from the NSW Police Force. The Commission agrees with the approach suggested by the NSW Police Force, of notifying all persons who may have been subjected to unlawful or unjust actions, and providing them with sufficient information to self-identify whether they have in fact been subjected to any unlawful or unjust action, and to seek legal advice accordingly. This is an efficient way of using NSW Police Force resources while ensuring that affected persons are sufficiently informed about the actions taken by the NSW Police Force. 

However, based on the results of the CPR case review, there are 277 people, rather than 185, who may have been subjected to unlawful or unjust action by the NSW Police Force because of incorrect information about reporting obligations in the Register. This number includes:
the 45 people who the CPR case review identified should not have been placed on the Register, minus the one person in this category who the Commission concluded in fact had been correctly placed on the Register (see Chapter 3 section 3.5.3);
the 144 people who the CPR case review identified had been recorded by the NSW Police Force as having reporting obligations for longer than was permitted under the CPOR Act, and
89 ‘corresponding registrable persons’ who had originally been registered in Queensland, but who had moved to New South Wales and whose reporting periods had been reduced in 2014.[footnoteRef:249]  [249:  See that table of CPR case review results in Appendix 1.] 

The reporting periods of the people in the latter category had been reduced as a result of an amendment to Queensland’s Child Protection (Offender Reporting) Act 2004, but due to a mistake the NSW Police Force was not notified by the Queensland Police Service that those persons’ reporting periods were affected.[footnoteRef:250]  [250:  See the discussion of this issue in Chapter 6 section ‎6.3.6.] 

The Commission acknowledges that the NSW Police Force was relying on the Queensland Police Service to inform it of any corresponding registrable persons from Queensland whose reporting periods needed to be updated following the amendment in 2014. This reliance was reasonable, given the difficulty involved in keeping up to date with all the amendments to offender registration laws in other jurisdictions. Unfortunately, due to the legislative amendment in Queensland, and the mistake of the Queensland Police Service in not notifying the NSW Police Force that it affected these 89 persons in New South Wales, the NSW Police Force records regarding their reporting periods became incorrect. 

The NSW Police Force itself identified that at least two people in this group of 89 were, as a result of this chain of events, subjected to unlawful reporting requirements by the NSW Police Force, and were wrongly convicted and sentenced for offences under the CPOR Act.[footnoteRef:251]  [251:  Mr HH – see Child Protection Registry, Application to the Local Court, 12 December 2016, NSW Police Force response to item 2(j) of Law Enforcement Conduct Commission Notice 929 of 2017; Mr JJ – see CPR case file produced by NSW Police Force in response to item 2(k) of Law Enforcement Conduct Commission Notice 929 of 2018, and see Child Protection Registry, NSW Police Force, Application to the Local Court [re Mr JJ], NSW Police Force response to item 6 of Law Enforcement Conduct Commission Notice 929 of 2017.] 

[bookmark: _Toc13230024]One of these persons, Mr HH, was sent a letter by the NSW Police Force which was misleading, in a similar way to those mentioned in Finding 4. Mr HH’s letter was dated 12 December 2016 and stated ‘from the above date you are no longer required to report’, and that his reporting obligations ‘have now ceased’, when in fact his reporting obligations had ceased in September 2014.[footnoteRef:252] However, it was submitted, and the Commission accepts, that the content of that letter was copied from a template drafted by the Queensland Police Service.[footnoteRef:253] It appears from the template letter that the Queensland Police Service adopted a similar view to that adopted by the NSW Police Force in 2016, namely that there was no obligation to inform persons that they had been subjected to unlawful reporting requirements due to inaccurate police records as to their reporting periods under offender registration laws. [252:  Letter from the NSW Police Force to Mr HH, 12 December 2016, Email from Child Protection Registry, NSW Police Force, to officers, NSW Police Force, 16 August 2016 (11:23), Email from Child Protection Registry, NSW Police Force, to Commander, Sex Crimes Squad, undated, and Child Protection Registry, NSW Police Force, Application to the Local Court, 12 December 2016, all in NSW Police Force response to item 2(j) of Law Enforcement Conduct Commission Notice 929 of 2018.]  [253:  Response provided to the Law Enforcement Conduct Commission, 8 July 2019 (including copy of draft template letter from Queensland Police Service Child Protection Offender Registry).] 

As it has been established that at least two of the people in the group of 89 had in fact been subjected to unlawful reporting requirements, and indeed been wrongly convicted as a result, the Commission considers that the NSW Police Force should also write to all the 89 people in this group, as they may have been subjected to unlawful or unjust actions in New South Wales.
Accordingly, the NSW Police Force should write to each of the 277 people identified by the CPR case review who may have been subjected to unlawful or unjust actions by the NSW Police Force as a result of errors in the Register. The Commission emphasises the importance of the NSW Police Force providing sufficient detail in the letters to enable each recipient to identify if in fact they were subjected to an unlawful or unjust action by police. Each letter should therefore:
explain the specific error that was made in their case (ie they were incorrectly determined to be a registrable person under the CPOR Act; the NSW Police Force incorrectly calculated their reporting period under the CPOR Act, or their reporting period was changed by the amendments to the Child Protection (Offender Reporting) Act 2004 (Qld)), and
· in the case of each of the 144 persons whose reporting periods were inaccurate because the NSW Police Force incorrectly calculated them, and the 89 people whose reporting periods were changed in 2014 due to the amendments to the Child Protection (Offender Reporting) Act 2004 (Qld) specify on what date the person’s reporting obligations under the CPOR Act had in fact ended;
advise the person that, as a result of the error in their case, any of the following actions may have been taken against them during a period when they did not have reporting obligations under the CPOR Act:
· they may have been required by the NSW Police Force to report their information to police when there was no legal basis for this requirement in the CPOR Act;
· they may have been subjected to unannounced home inspections by the NSW Police Force in purported reliance on s 16C of the CPOR Act, when that section did not in fact authorise the inspection;
· they may have been arrested for, or otherwise charged with offences relating to reporting obligations under the CPOR Act, when those obligations did not apply to them at the relevant time, and if so,
· they may have been convicted and sentenced for offences under the CPOR Act that they were not guilty of, as they had no reporting obligations under the CPOR Act at the relevant time, and
apologise for these errors, and suggest the person may wish to obtain independent legal advice.
[bookmark: _Toc22277335] Notify persons who may have been subjected to unlawful or unjust actions by the NSW Police Force. The NSW Police Force write to each of the 277 people identified by the CPR case review who may have been subjected to unlawful or unjust actions by the NSW Police Force as a result of errors in the Child Protection Register. Each letter should:
[bookmark: _Toc22277336]explain the specific error that was made in their case; 
[bookmark: _Toc22277337]identify each of the types of actions that the NSW Police Force may have mistakenly subjected the person to as a result of that error, and 
[bookmark: _Toc22277338]apologise for these errors, and suggest the person may wish to obtain independent legal advice.
The Commission intends to review the letters the NSW Police Force sends to persons who may have been subjected to unlawful of unjust actions as a result of the errors in the Register. This will be done as part of the Commission’s review of the implementation of its recommendations six months after the publication of this report. 
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[bookmark: _Toc22627781][bookmark: _Ref9615738]

Workload of the NSW PolIcE Force Child Protection Registry 


‘Since its inception in 2001…[the Registry] has experienced continual and substantial increase in both volume and scope of workload…the increasing imbalance between workload and workforce…is having a direct impact on the Registry’s ability to sustain a satisfactory level of service in maintaining and managing the Child Protection Register and undertaking related functions. This is already manifesting as increasing risks to public safety, staff and NSWPF, including the risk of child sex offenders remaining unmonitored in the community due to errors in the Child Protection Register.’
– Workforce Intelligence Unit, Human Resources Command, NSW Police Force, July 2017[footnoteRef:254] [254:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 5.] 

[bookmark: _Toc22627782]Introduction
In Chapter ‎3 we set out the nature, extent, and impact of the errors that have occurred in the administration of the Child Protection Register (the Register). 
In this chapter and the following three chapters we look at the systemic problems which explain how and why so many errors have occurred. 
There has been a steady increase in the demand, complexity and scope of the work of the NSW Police Force Child Protection Registry (the Registry) since it commenced operation in 2001. The number of persons on the Register has increased significantly over time, as has the complexity of the Registry’s work in applying the statutory framework in the CPOR Act. 
However, the NSW Police Force did not increase the Registry’s resources proportionate to its increasing workload. This led to the Registry being understaffed, with consequences for the accuracy of its work, its ability to engage in proactive investigative activities, and the welfare of its staff.
In July 2017 a unit within the Human Resources Command of the NSW Police Force completed a comprehensive review of the Registry’s workload and staffing, and recommended an additional 14 officers be allocated to the Registry, including a dedicated legal officer. Over the last two years, in response to those recommendations, and recommendations the Commission made in its interim report on Operation Tusket, the NSW Police Force has added a total of 14 officers to the Registry, doubling its size. 
Our recommendation at the end of this chapter is intended to ensure that the Registry is adequately resourced to maintain the Register both now and as the Registry’s workload increases in the future.
[bookmark: _Ref9258629][bookmark: _Toc22627783]Increase in demand, complexity and scope of Registry’s work
[bookmark: _Toc8913521][bookmark: _Toc9428382][bookmark: _Toc12020334][bookmark: _Toc14790500][bookmark: _Toc15478383][bookmark: _Toc22627784]Number of persons on the Register is continually increasing
In October 2003, two years into the operation of the Register, there were 916 persons on the Register, with a further 360 persons eligible for registration pending custodial release.[footnoteRef:255] Since then, the number of registrable persons in New South Wales has steadily grown. On 31 August 2019 there were 4,344 persons recorded as ‘currently registered’, meaning those persons were on the Register and were required to make regular reports to the NSW Police Force. A further 1,585 persons were due to be put on the Register once released from custody.[footnoteRef:256] [255:  New South Wales Ombudsman, Review of the Child Protection Register: Report under s 25(1) of the Child Protection (Offenders Registration) Act 2000 (2005) p iv.]  [256:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure D: Updated Statistics from the CPR Monthly Report and about Travel Requests).] 

The NSW Police Force estimates that the number of registrable persons in New South Wales increases on average by 6.5 – 7 per cent every year; approximately 
30-40 new registrable persons per month.[footnoteRef:257]  [257:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 21; Manager, Child Protection Registry, NSW Police Force, Management of the Child Protection Register in New South Wales: Michael O’Brien Scholarship 2017 (2018), NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2018, p 18.] 

Graph 1 shows the growth in the number of ‘currently registered’ persons in New South Wales between 2009 and August 2019. It shows that in the last decade the number of registered persons has increased from 2,376 to 4,344; an increase of 83 per cent.


Graph 1: Number of ‘currently registered’ persons in New South Wales from 2009 to 2019[footnoteRef:258] [258:  Data drawn from Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 21; Manager, Child Protection Registry, Management of the Child Protection Register in New South Wales: Michael O’Brien Scholarship 2017 (2018), NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2018, p 18; State Intelligence Command, NSW Police Force, Child Protection Register Monthly Report, December 2018, NSW Police Force response to item 3 of Law Enforcement Conduct Commission Notice 988 of 2018, p 1; Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure D: Updated Statistics from the CPR Monthly Report and about Travel Requests). ] 

*The number of ‘currently registered’ persons for 2019 was as at 31 August 2019.

There are two key drivers of the net increase in the number of registered persons. One is that over the years there has been a general increase in the number of persons convicted for child sex offences (and this trend is expected to continue). The other is that the statutory framework for the Register has been amended multiple times since 2001 to expand the list of offences and sentences that will result in a person becoming registrable (essentially ‘widening the net’ of the Register).
Increase in persons convicted of child sex offences
Data provided to the Commission by the NSW Bureau of Crime Statistics and Research (BOCSAR) reveals that from 2001 to 2018, the number of people convicted of child sex offences per year has more than doubled.[footnoteRef:259] As a sub-set, the number of people convicted of child abuse material offences each year has increased more than nine-fold in the same period.[footnoteRef:260]  [259:  Email from NSW Bureau of Crime Statistics and Research to Law Enforcement Conduct Commission, 23 September 2019 (BOCSAR Ref. 19-18087).]  [260:  Email from NSW Bureau of Crime Statistics and Research to Law Enforcement Conduct Commission, 23 September 2019 (BOCSAR Ref. 19-18087). These are referred to as child pornography offenses in the BOCSAR data.] 

Graph 2 shows the number of persons convicted of child sex offences in New South Wales each year from 2001 to 2018. It should be noted that this graph does not capture convictions for all possible registrable offences, and therefore the total number of defendants convicted of registrable offences for those years may be higher than indicated.[footnoteRef:261]  [261:  For example, these graphs do not include data on violent offences such as murder or manslaughter that can be registrable offences if committed against children: Child Protection (Offenders Registration) Act 2000 (NSW) s 3 (definitions of ‘Class 1 offence’ and ‘Class 2 offence’).] 

Graph 2: Number of defendants convicted of child sex offences in New South Wales each year from 2001 to 2018[footnoteRef:262] [262:  Data from NSW Bureau of Crime Statistics and Research, ‘NSW Higher, Local and Children's Criminal Courts January 2001 to March 2019: Charges and defendants charged in finalised court appearances for selected sexual offences by jurisdiction’ (BOCSAR Ref. 19-18087): Email from NSW Bureau of Crime Statistics and Research to Law Enforcement Conduct Commission, 23 September 2019.] 



Factors contributing to increase in persons convicted
In recent years the NSW Police Force has allocated additional investigators and resources to the squad responsible for investigating child sex offences. As a result, the number of persons arrested for these type of offences has significantly increased.[footnoteRef:263] For example, the number of arrests by investigators in the Child Abuse Squad doubled between 2011 and 2016.[footnoteRef:264] This can in turn increase the number of persons convicted of registrable offences, who need to be put on the Register.[footnoteRef:265] [263:  New South Wales Ombudsman, The JIRT Partnership – 20 years on: NSW Ombudsman inquiry into the operation of the JIRT Program (2017) pp 105-107.]  [264:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 24. In December 2018 the State Crime Command’s Child Abuse Squad was merged with the Sex Crimes Squad to form the Child Abuse and Sex Crimes Squad.]  [265:  Manager, Child Protection Registry, Management of the Child Protection Register in New South Wales: Michael O’Brien Scholarship 2017 (2018), NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2018, p 23.] 

The Commonwealth Royal Commission into Institutional Responses to Child Sexual Abuse (the Royal Commission) is also likely to have significantly contributed to the increase in reporting and investigation of child sex offences in recent years. The Royal Commission was announced in November 2012 and completed in December 2017. It heard from 7,981 survivors of child sexual abuse, and referred 2,562 matters to police for investigation.[footnoteRef:266] The NSW Ombudsman has reported a ‘notable increase in the number of historical child sexual abuse incidents reported to Police since the start of the Royal Commission’, with research suggesting the level of reporting of child sexual assault by adult survivors increased by 55 per cent from 2012 to 2014.[footnoteRef:267]  [266:  Commonwealth, Royal Commission into Institutional Responses to Child Sexual Abuse, Final Report: Volume 1, Our Inquiry (2017) p 13; Commonwealth, Royal Commission into Institutional Responses to Child Sexual Abuse, Final Information update, December 2017.]  [267:  New South Wales Ombudsman, The JIRT Partnership – 20 years on: NSW Ombudsman inquiry into the operation of the JIRT Program (2017) p 128.] 

In addition to a general increase in the level of awareness and understanding of the crime of child sexual abuse, the Royal Commission led to changes to criminal laws in NSW that are designed to ‘improve the chances of successful prosecution of child sexual offences’.[footnoteRef:268] [268:  New South Wales, Parliamentary Debates, Legislative Assembly, 6 June 2018, p 3 (Mark Speakman, Attorney-General); See generally Criminal Legislation Amendment (Child Sexual Abuse) Act 2018 (NSW).] 

The upward trend in the number of persons convicted of child sex offences is therefore expected to continue. As a result, the number of persons required to be placed on the Register will also continue to increase.
[bookmark: _Toc8913522][bookmark: _Toc9428383][bookmark: _Toc12020335][bookmark: _Toc14790501][bookmark: _Toc15478384][bookmark: _Toc22627785]Expansion of the list of offences and sentences that will result in a person becoming registrable
The number of offences that can result in a person being placed on the Register has increased significantly since the CPOR Act commenced in 2001. At the time of writing there are over 800 different charges for ‘Class 1’ or ‘Class 2’ offences that may result in a person being convicted of a ‘registrable offence’.[footnoteRef:269]  [269:  NSW Police Force response to item 3 of Law Enforcement Conduct Commission Notice 929 of 2017. This number does not include offences that persons commit in other jurisdictions that are effectively picked up as registrable offences by the CPOR Act through the ‘corresponding registrable persons’ provisions in Part 3, Division 10 of the Act.] 

Expansions of the list of registrable offences have included:
in 2005 Commonwealth child trafficking offences and offences of using carriage services to procure or groom a person under 16 for sexual activity were added as Class 2 offences;[footnoteRef:270]  [270:  Child Protection (Offenders Registration) Amendment Regulation 2005 (NSW) sch 1 cl 3.] 

in 2010 Commonwealth offences relating to child sex tourism (child sex offences committed overseas) were added as Class 1 and Class 2 offences,[footnoteRef:271] and [271:  Courts and Crimes Legislation Amendment Act 2010 (NSW) sch 1 cl 1 and cl 2.] 

in 2014 the following offences were added as Class 2 offences (with certain qualifications):
· manslaughter of a child; 
· wounding or causing grievous bodily harm to a child under 10 years old with intent, and  
· child abduction.[footnoteRef:272]  [272:  Child Protection (Offenders Registration) Amendment (Statutory Review) Act 2014 (NSW) sch 1 cls 3-5.] 

In addition to the increase in the number of offences that are registrable, the threshold for the type of sentence that will result in a person becoming registrable has also been lowered. For example, in 2007 the CPOR Act was amended to make registrable those persons who had received suspended sentences of imprisonment for committing registrable offences.[footnoteRef:273] In 2008 the CPOR Act was amended to make all adults convicted of a Class 2 offence registrable, even when their sentence did not include any period of imprisonment or supervision.[footnoteRef:274] These changes have resulted in a ‘widening of the net’ in terms of who is caught by the CPOR Act. [273:  Child Protection (Offenders Registration) Amendment (Suspended Sentences) Act 2007 (NSW).]  [274:  Child Protection (Offenders Registration) Amendment Act 2007 (NSW) sch 1 cls 3-4; New South Wales, Parliamentary Debates, Legislative Assembly, 30 November 2007, p 4801 (Tanya Gadiel).] 

Increases in the number of persons required to be registered under the CPOR Act necessarily increase the workload of the Registry. 
[bookmark: _Toc8913523][bookmark: _Toc9428384][bookmark: _Toc12020336][bookmark: _Toc14790502][bookmark: _Toc15478385][bookmark: _Toc22627786]Increase in reporting obligations
The work involved in administering the Register has also increased as Parliament has extended the reporting obligations of those persons who are registrable. 
In 2005 the formulas for calculating registrable persons’ reporting periods were amended to increase the period for a single Class 1 offence, and multiple Class 2 offences prior to registration, to 15 years. Those amendments also increased the number of registrable persons who would be required to report to police for the rest of their natural lives.[footnoteRef:275] In 2005 the NSW Ombudsman warned that ‘the introduction of 15 years or lifetime reporting periods for the majority of registered persons may substantially increase the workload of police in managing the Register’.[footnoteRef:276] [275:  Child Protection (Offenders Registration) Amendment Act 2004 No 85 (NSW) sch 1 cl 30.]  [276:  New South Wales Ombudsman, Review of the Child Protection Register: Report under s 25(1) of the Child Protection (Offenders Registration) Act 2000 (2005) p 111.] 

At the same time as extending the reporting periods, Parliament also inserted the requirement that all registrable persons be required to report annually to police, in person, regardless of whether their details had changed.[footnoteRef:277] [277:  Child Protection (Offenders Registration) Amendment Act 2004 No 85 (NSW) sch 1 cl 22; New South Wales, Parliamentary Debates, Legislative Assembly, 23 June 2004, p 1 (John Watkins, Minister for Police).] 

Parliament has also progressively increased the amount of personal information that registrable persons are required to report to the NSW Police Force, which has increased the burden for the NSW Police Force of monitoring to ensure compliance with each of these new requirements. [footnoteRef:278] For example, in 2008 requirements were introduced that all registrable persons report details of any carriage service, internet service provider, internet connection, email addresses, internet user names, instant messaging user names or chat room user names they use, within 14 days.[footnoteRef:279] In 2014 the personal information to be reported was amended to include the details of each child with whom the registrable person has had contact, including by phone, if the person was supervising or caring for the child, visiting or staying at a household where the child was present, exchanging contact details with or attempting to befriend the child.[footnoteRef:280] [278:  See Child Protection (Offenders Registration) Amendment Act 2004 No 85 (NSW) sch 1 cl 22; Child Protection (Offenders Registration) Amendment Act 2007 (NSW) sch 1 cl 13; Child Protection Legislation (Registrable Persons) Amendment Act 2009 (NSW) sch 1 cl 3; Child Protection (Offenders Registration) Amendment (Statutory Review) Act 2014 (NSW) sch 1 cl 27.]  [279:  Child Protection (Offenders Registration) Amendment Act 2007 (NSW) sch 1 cl 13.]  [280:  Child Protection (Offenders Registration) Amendment (Statutory Review) Act 2014 (NSW) sch 1 cl 27.] 

Life-time reporters under the CPOR Act create a long-term workload for the Registry officers. As of January 2018, 201 persons on the Register had life-time reporting obligations.[footnoteRef:281] Some of these persons frequently go in and out of custody, which generates a ‘constant stream of work’ for Registry staff to suspend and ‘reopen’ their reporting obligations, and ensure the case is transferred to the appropriate local command.[footnoteRef:282]   [281:  Manager, Child Protection Registry, Management of the Child Protection Register in New South Wales: Michael O’Brien Scholarship 2017 (2018), NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2018, p 18.]  [282:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 22.] 

[bookmark: _Toc8913524][bookmark: _Toc9428385][bookmark: _Toc12020337][bookmark: _Ref13137194][bookmark: _Toc14790503][bookmark: _Toc15478386][bookmark: _Toc22627787]Increasing complexity of the Registry’s work
In addition to the increasing volume of the Registry’s work, the responsibilities of the Registry have become increasingly complex.
The CPOR Act can be a difficult piece of legislation to implement in practice. It is complex, and a number of its provisions contain ambiguities. It is also regularly amended; at the time of writing, the CPOR Act had been amended a total of 41 times since its passage in 2000. The problems with the statutory framework are discussed in Chapter ‎6, and Appendix 2. 
A number of the amendments to the CPOR Act that have effectively ‘widened the net’ of the Register were given retrospective application by Parliament.[footnoteRef:283] These amendments created additional work for the Registry, requiring it to ‘back-capture’ offenders who they had already assessed under the previous framework.  [283:  Child Protection (Offenders Registration) Act 2000 (NSW) sch 2 pt 3 cls 5-6, pt 4 cl 10, pt 5 cl 13, and pt 8 cl 20.] 

For example, the amendment in 2007 to make persons who had received suspended sentences registrable was given retrospective effect.[footnoteRef:284] The Registry was therefore required to identify all those persons who had been given suspended sentences for registrable offences prior to 2007, including those who had been sentenced prior to the commencement of the CPOR Act in 2001 but were serving their suspended sentence at the time of commencement.[footnoteRef:285] [284:  Child Protection (Offenders Registration) Amendment (Suspended Sentences) Act 2007 (NSW).]  [285:  Child Protection (Offenders Registration) Amendment (Suspended Sentences) Act 2007 (NSW) sch 1 cl 4.] 

Further complexity arises from the intersection between the New South Wales scheme and offender registration schemes in other jurisdictions (including international jurisdictions). As discussed in Chapter 2, the ‘corresponding registrable person’ provisions in the CPOR Act essentially pick up the reporting periods from other jurisdictions when offenders who were registered in those jurisdictions move to New South Wales. Legislative amendments in other jurisdictions can therefore change the reporting obligations of corresponding registrable persons living in New South Wales. This requires Registry staff to monitor and consider changes to relevant statutory frameworks in other jurisdictions.
For example, in 2014 the Queensland Parliament amended the Child Protection (Offender Reporting) Act 2004 (Qld) to significantly reduce the reporting periods under that Act for certain offenders on the Queensland register. The amendments were made retrospective, and applied to all persons who had originally been registered under the Queensland Act, including those who had since moved to New South Wales.[footnoteRef:286] As a result of these legislative changes, there were 250 persons living in New South Wales who had been registered in Queensland and needed to have their case files reviewed and updated. This created a backlog of cases for the Registry to review, update, and notify the offenders.[footnoteRef:287]  [286:  Explanatory Notes, Child Protection (Offender Reporting) and Other Legislation Amendment Bill 2014 (Qld) p 13.]  [287:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 25.] 

[bookmark: _Ref9256167][bookmark: _Toc22627788]Additional responsibilities given to the Registry
The Registry has also been required by the NSW Police Force to assume additional responsibilities to its primary workload. 
As noted in Chapter ‎2, generally once the Registry has created a case and calculated the reporting period for a registrable person, responsibility for managing that person and monitoring their reporting passes to the Police Area Command or Police District (local command) in which the person resides. However, since about 2013, the Registry has been required to manage all registrable persons who are detained in the Villawood Immigration Detention Centre (VIDC), as these persons cannot leave the VIDC to make their reports at a local police station.[footnoteRef:288] In 2017 the NSW Police Force Workforce Intelligence Unit reported that in order to facilitate the registration and reporting of these persons, a Registry officer was visiting the VIDC on average once a week, with an initial report taking up to two hours.[footnoteRef:289]  [288:  Staffing Submission: Child Protection Registry, p 13, attachment to Child Protection Registry, NSW Police Force, Submission of staffing report requesting 5 (5) additional sworn positions …, 16 June 2015, D/2015/294868, NSW Police Force response to item 2 of Law Enforcement Conduct Commission Notice 914 of 2017.]  [289:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, pp 79-80.] 

The Registry has similarly been required to assume responsibility for managing the registration and reporting of registrable persons who are held in facilities under the Mental Health (Forensic Provisions) Act 1900 (NSW).[footnoteRef:290] There are particular difficulties involved in properly applying the CPOR Act to these persons. These are discussed in Chapter ‎6 (section ‎6.3.6) and Chapter ‎7 (section ‎7.3.2). [290:  Staffing Submission: Child Protection Registry, p 13, attachment to Child Protection Registry, Submission of staffing report requesting 5 (5) additional sworn positions …, 16 June 2015, D/2015/294868, NSW Police Force response to item 2 of Law Enforcement Conduct Commission Notice 914 of 2017.] 

As a result, on 31 December 2018 the Registry was directly responsible for the management of 41 persons (including 11 persons assessed as ‘extreme risk’). The Registry was managing more registrable persons than a number of the local commands.[footnoteRef:291] [291:  State Intelligence Command, NSW Police Force, Child Protection Register Monthly Report, December 2018, NSW Police Force response to item 3 of Law Enforcement Conduct Commission Notice 988 of 2018, pp 3-8.] 

Further, following the Commonwealth Parliament’s passage of the Passports Legislation Amendment (Overseas Travel by Child Sex Offenders) Act 2017, from 13 December 2017 it became an offence for a registrable person who has reporting obligations in any Australian jurisdiction to travel overseas without permission from a ‘competent authority’.[footnoteRef:292] In New South Wales the NSW Police Force is the relevant competent authority. The Registry has been given responsibility for processing these applications, which are considered at a weekly panel chaired by the Commander of the Child Abuse and Sex Crimes Squad. Between 13 December 2017 and 30 September 2019 the Registry dealt with 288 applications for international travel by registrable persons.[footnoteRef:293] The Registry was not allocated any additional resources for this work. In contrast, the Commission was informed that the Queensland Police Service and Victoria Police have allocated one and two full time staff respectively to cover this additional workload.[footnoteRef:294] [292:  Criminal Code Act 1995 (Cth) s 271A.1]  [293:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure D –Updated Statistics from the CPR Monthly Report and about Travel Requests).]  [294:  Law Enforcement Conduct Commission phone consultation with Manager, Child Protection Registry, NSW Police Force, 28 May 2018.] 

[bookmark: _Toc22627789]Register workload overtook the resources of the Registry 
'The reality is that the current structure and staffing level have not kept pace with a growing and evolving Child Protection Register’ 
- Officer, Child Protection Registry, NSW Police Force, May 2016[footnoteRef:295] [295:  Child Protection Registry, NSW Police Force, Serious concerns raised regarding the Child Protection Register (CPR) reporting period timeframes and lack of review of matters prior to case finalisation, 26 May 2016, D/2016/277899, NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 914 of 2017, p 6.] 

Over the years the number of staff the NSW Police Force has allocated to the Registry has not increased proportionate to the demand of its expanding workload and responsibilities. 
The number of staff in the Registry has fluctuated since the start of the Register. From a low of just two officers in 2003, the Registry increased to 17 officers in 2012. However, there was no increase in the number of officers in the Registry between 2012 and 2015, and in 2016 the number of staff decreased to 14 officers.[footnoteRef:296] This was still the size of the Registry when the Commission commenced Operation Tusket in September 2017.[footnoteRef:297] [296:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 19.]  [297:  Ibid p 13.] 

[bookmark: _Toc8913527][bookmark: _Ref9351951][bookmark: _Toc9428388][bookmark: _Toc12020340][bookmark: _Toc14790506][bookmark: _Toc15478389][bookmark: _Toc22627790]Internal reports warning of need for additional staff, and lack of quality control
Starting in 2014, Registry staff made a series of internal reports which highlighted concerns about systemic issues affecting the accuracy of the Register.[footnoteRef:298] These reports included warnings that the Registry was under-resourced. Between February 2015 and June 2016 Registry staff submitted seven internal requests for additional personnel, including two ‘Requests for Budget Variations’ for the 2016-2017 and 2017-2018 financial years to fund an additional 11 and 12 positions respectively.[footnoteRef:299] These reports and requests noted the increase in the number of persons on the Register, and the increased workload of the Registry as a result.  [298:  See Chapter 3 section 3.2.]  [299:  Reports and requests produced by the NSW Police Force in response to Law Enforcement Conduct Commission Notice 914 of 2017 (items 1–2 and 4-7) and Law Enforcement Conduct Commission Notice 929 of 2017 (item 12).] 

In a report in October 2015, the Registry Manager stated that due to the growth in the Register the Registry only had capacity for ‘minimal supervisory and quality control checks’, which had led to registrable persons ‘not being registered correctly (if at all) and issues identified with reporting periods and obligations’.[footnoteRef:300] The Manager stated that the Registry needed ‘proper staffing and resourcing of the unit, to enable staff to effectively perform their duties and minimise risks to the organisation and the community as a whole’.[footnoteRef:301]  He requested an independent assessment of the workload of the Registry. [300:  Child Protection Registry, NSW Police Force, Further issues and risks identified within the Child Protection Registry, 16 October 2015, D/2015/527743, NSW Police Force response to item 5 of Law Enforcement Conduct Commission Notice 914 of 2017, p 9.]  [301:  Ibid.] 

In a report in May 2016 an officer in the Registry confirmed that due to the Registry’s workload ‘there is very little in the way of quality assurance’.[footnoteRef:302]  [302:  Child Protection Registry, NSW Police Force, Serious concerns raised regarding the Child Protection Register (CPR) reporting period timeframes and lack of review of matters prior to case finalisation, 26 May 2016, D/2016/277899, NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 914 of 2017, p 6.] 

In another report in June 2016 the Registry Manager noted that while there were different human and systems errors that had affected the accuracy of the Register, some for over 15 years, the ‘general concept’ underpinning the problems was ‘a lack of quality control and assurance’. [footnoteRef:303] He noted that checks and balances had been put in place to try to address the quality control issues, but noted that ‘these issues will have the capacity to exist today if not addressed appropriately’.[footnoteRef:304] The Registry Manager stated that ‘[w]hilst Registry staff members are currently “coping” with the quantity of workload and other demands of the Registry… the quality and consistent application of the legislation and associated processes is what is placed at risk’.[footnoteRef:305] [303:  Child Protection Registry, NSW Police Force, Information regarding Staffing Submission for the Child Protection Registry, 10 June 2016, D/2016/278015, NSW Police Force response to item 6 of Law Enforcement Conduct Commission Notice 914 of 2017, pp 1-2.]  [304:  Ibid.]  [305:  Ibid pp 2-3.] 

The Registry Manager stated that:
The current workload and structure at the Registry presents a risk to the organisation…Resource allocation has not been adequate to meet increases in demand…The growth in registered sex offenders will continue to outstrip the NSWPF capacity to perform monitoring according to standards mandated in legislation. The current increase in numbers of Registrable Persons (3636 as at 31 May 2016) has outstripped the capability and capacity of the NSWPF Child Protection Registry to ensure consistent standards of compliance and offender monitoring, resulting in children and the community being placed at risk of offending by sexual predators.[footnoteRef:306]  [306:  Ibid p 2.] 

[bookmark: _Toc22627791][bookmark: _Toc8913528][bookmark: _Toc9428389][bookmark: _Toc12020341][bookmark: _Toc14790507][bookmark: _Toc15478390]Workforce Intelligence Unit’s Register Staffing Review 
In July 2016 the NSW Police Force initiated a review of the Registry’s staffing by the Workforce Intelligence Unit within the Human Resources Command. That Unit conducted a comprehensive review of the Registry’s workload and submitted its report HR Analysis: Child Protection Register Staffing Review (Register Staffing Review) in July 2017.[footnoteRef:307] [307:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017.] 

The Workforce Intelligence Unit concluded that ‘[t]he current Registry workforce cannot effectively manage the volume of work required to administer the register.’[footnoteRef:308] It acknowledged that the Registry had ‘implemented a range of strategies to reduce risks and manage its staffing issues, but these have had minimal impact on the unit’s workforce capacity, systems issues, or level of risk’. The Workforce Intelligence Unit emphasised that the Registry ‘cannot address these issues internally, and will require external assistance and resources.’[footnoteRef:309] [308:  Ibid p 5.]  [309:  Ibid.] 

The Workforce Intelligence Unit concluded that there had been a lack of quality assurance processes in relation to the Register prior to the initiation of the CPR case review (in 2016).[footnoteRef:310] It noted that the Registry had since improved its quality assurance processes, by ensuring that all new Register cases were checked when they were created, and all Register cases were reviewed prior to being manually finalised.[footnoteRef:311] However, these quality assurance processes added to the workload of the Registry officers.[footnoteRef:312] [310:  Ibid p 82.]  [311:  Ibid p 71 and p 82.]  [312:  Ibid p 82.] 

The Workforce Intelligence Unit made 22 recommendations to address the issues facing the Registry. Its primary recommendation was that 14 additional authorised positions be added to the Registry, 11 sworn and three unsworn officers, which would bring the total number of officers in the Registry to 28.[footnoteRef:313] [313:  Ibid p 9 and p 42.] 

The Workforce Intelligence Unit stated that:
Additional staffing for the Registry will improve the unit's capacity to address current and future workload, improve quality of work, and help minimise errors, which will lead to a decrease in overall risks. The degree to which additional resources can reduce risks varies depending on how many staff are provided, and in what roles.[footnoteRef:314]  [314:  Ibid p 8.] 

Another key recommendation in the Register Staffing Review was that ‘[a]t least one legal officer position dedicated to providing legal support to the Registry’ should be established in the Registry.[footnoteRef:315] The Workforce Intelligence Unit noted that this dedicated legal officer would ‘substantially improve’ the quality of the Registry’s work by breaking down the complexity of interpreting the CPOR Act,[footnoteRef:316] and reduce the risks and likelihood of errors by assisting with quality assurance in initial registration, case creation and finalisation processes.[footnoteRef:317]  [315:  Ibid p 50.]  [316:  For discussion of the complexity of the CPOR Act see Chapter 6 and Appendix 2.]  [317:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 50.] 

The Workforce Intelligence Unit also suggested that if its recommendations were adopted, ‘a further review of the Registry after 12 months should be undertaken to assess the effectiveness of the recommendations and consider whether further action is required’.[footnoteRef:318]  [318:  Ibid p 8.] 

[bookmark: _Toc22627792][bookmark: _Toc8913529][bookmark: _Ref9249967][bookmark: _Toc9428390][bookmark: _Toc12020342][bookmark: _Toc14790508][bookmark: _Toc15478391]Consequences of inadequate resources being allocated to the Register 
The inadequate number of staff in the Registry has contributed to the significant error rate in Register case files. The fact that the Registry staff did not have sufficient capacity to conduct adequate quality assurance meant that errors were not identified and corrected. The understaffing of the Registry has also had other consequences. 
Limited capacity to perform and support policing strategies to assist with management of offenders 
The limited resources of the Registry has reduced its ability to undertake and assist local commands with ‘proactive’ policing strategies and other tasks relating to the management and monitoring of child sex offenders living in the community. The Registry has for a number of years had limited capacity to:
Focus on tracking down registrable persons for whom the NSW Police Force does not have a current residential address (referred to as ‘Whereabouts Unknown’ persons). The Register Staffing Review noted that there could be up to 20 ‘Whereabouts Unknown’ cases held by the Registry at any one time.[footnoteRef:319] [319:  Ibid p 83.] 

Respond to requests from officers in local commands to support and attend home inspections under s 16C of the CPOR Act.[footnoteRef:320] These inspections enable police to confirm information reported by registrable persons, and detect breaches of reporting obligations. The potential for these powers to be exercised is an incentive for registrable persons to comply with their reporting obligations and provide accurate information. [320:  Business Risk Committee – Child Protection Register, 12 April 2016, NSW Police Force response to item 11 of Law Enforcement Conduct Commission Notice 929 of 2017.] 

Educate and support officers in local commands to collect the DNA of registrable persons.[footnoteRef:321] The NSW Police Force has the power to take buccal swabs and other, non-intimate forensic DNA samples from registrable persons who have reporting obligations under the CPOR Act, if their DNA is not already in the database.[footnoteRef:322] NSW Police Force policy requires that for all registrable persons, a DNA sample should be collected.[footnoteRef:323] As of 31 December 2018 there were 71 ‘untested registrable persons’ across New South Wales.[footnoteRef:324] [321:  Staffing Submission: Child Protection Registry, p 17, attachment to Child Protection Registry, NSW Police Force, Submission of staffing report requesting five (5) additional sworn positions ..., 16 June 2015, D/2015/294868, NSW Police Force response to item 2 of Law Enforcement Conduct Commission Notice 914 of 2017.]  [322:  Crimes (Forensic Procedures) Act 2000 (NSW) pt 7B. ]  [323:  NSW Police Force, Child Protection Register Standard Operating Procedures, 2016, NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 929 of 2017, p 37.]  [324:  State Intelligence Command, NSW Police Force, Child Protection Register Monthly Report, December 2018, NSW Police Force response to item 3 of Law Enforcement Conduct Commission Notice 988 of 2018, p 9.] 

Educate and support officers in local commands to successfully apply for child protection prohibition orders for high risk registrable persons under the Child Protection (Offenders Prohibition Orders) Act 2004 (NSW). Child protection prohibition orders can prohibit a registrable person from associating with or contacting certain persons, being in certain locations, or engaging in specified behaviour.[footnoteRef:325] The Register Staffing Review noted that prohibition orders were ‘effective but severely underutilised’.[footnoteRef:326] In June 2018 there were 865 extreme or high risk registrable offenders in NSW, but only 138 registrable persons were subject to child protection prohibition orders.[footnoteRef:327] [325:  Child Protection (Offenders Prohibition Orders) Act 2004 (NSW) s 8.]  [326:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 69.]  [327:  Email from Child Protection Registry, NSW Police Force, to Law Enforcement Conduct Commission, 19 June 2018 (the number of persons subject to child protection prohibition orders was accurate as at 18 June 2018).] 

Support and participate in Child Protection Watch Teams (CPWTs). CPWTs are multi-agency teams which meet to develop interagency case management plans to minimise the risk that extreme or high risk registrable persons pose to the community.[footnoteRef:328] The three main agencies in the CPWTs are the NSW Police Force, Corrective Services NSW, and Family and Community Services NSW.[footnoteRef:329] Historically, Registry officers were the key point of contact for the other agencies and led the administration of the CPWTs.[footnoteRef:330] However, in 2016 Registry officers reported that they were unable to devote the time needed to properly support the CPWTs due to increasing workload.[footnoteRef:331] In December 2016 approval was given for the Registry to suspend its involvement with the CPWTs so it could focus on more critical functions.[footnoteRef:332] In December 2018 the NSW Police Force informed the Commission that the ‘full capabilities’ of the CPWTs were still not enabled, and would not be until the Registry received ‘full staff allocations’ and dedicated positions were allocated to the local commands across New South Wales.[footnoteRef:333]  [328:  Staffing Submission: Child Protection Registry, p 10, attachment to Child Protection Registry, NSW Police Force, Submission of staffing report requesting five (5) additional sworn positions …, 16 June 2015, D/2015/294868, NSW Police Force response to item 2 of Law Enforcement Conduct Commission Notice 914 of 2017.]  [329:  New South Wales Ombudsman, Responding to Child Sexual Assault in Aboriginal Communities: A report under Part 6A of the Community Services (Complaints, Reviews and Monitoring) Act 1993 (2012) p 234.]  [330:  NSW Police Force, Child Protection Register Standard Operating Procedures, 2016, NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 929 of 2017, p 46.]  [331:  Business Risk Committee – Child Protection Register, 12 April 2016, NSW Police Force response to item 11 of Law Enforcement Conduct Commission Notice 929 of 2017.]  [332:  Email from Sex Crimes Squad, NSW Police Force, Subject: Fw: Business risk report – Sex Crimes December 2016, 5 December 2016, NSW Police Force response to item 19 of Law Enforcement Conduct Commission Notice 929 of 2017; Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 7.]  [333:  Governance, Risk & Compliance, NSW Police Force, Child Protection Register – Governance and Accountability Arrangements for the NSW Police Force, 12 December 2018, D/2018/1013232, NSW Police Force response to Law Enforcement Conduct Commission Notice 978 of 2018, p 8.] 

Inability to meet the demand by police officers for training about the Register
Provision of training on the CPOR Act is another important function that the Registry has not had adequate capacity to perform until very recently. 
The NSW Ombudsman in its review of the CPOR Act in 2005 emphasised the importance of the NSW Police Force giving officers training about the Register, and recommended that the NSW Police Force ‘ensure adequate training and information is available to all police officers about the Register’.[footnoteRef:334] However, due to workload issues, the Registry has struggled to provide the training needed.  [334:  New South Wales Ombudsman, Review of the Child Protection Register: Report under s 25(1) of the Child Protection (Offenders Registration) Act 2000 (2005), pp 73-74, 111-112, 168-169.] 

The Workforce Intelligence Unit in its Register Staffing Review in 2017 noted that ‘officers are operating without sufficient training’, and that the Registry was unable to meet the high demand for training due to lack of capacity.[footnoteRef:335] This was despite the fact that the Registry had developed two training courses, and provided training to 1,982 people between 2014 and 2017.[footnoteRef:336]  The Register Staffing Review also noted that being able to provide training on the CPOR Act to external agencies is ‘critical to the Registry’, given how heavily the Registry relies on the processes of others to implement the Act (this is discussed further in Chapter ‎7).[footnoteRef:337] In July 2017 the Workforce Intelligence Unit recommended that a full-time training officer at the level of Sergeant should be added to the Registry.[footnoteRef:338]  [335:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 75.]  [336:  Ibid pp 75-76.]  [337:  Ibid p 51.]  [338:  Ibid p 42.] 

Impact on the welfare of Registry officers
The fact that the workload of the Registry has grown considerably over time without a proportionate increase in staff has had a negative impact on the wellbeing of Registry staff.
In June 2016 the Registry Manager reported concerns that ‘whilst Registry staff members are currently “coping” with the quantity of workload and other demands of the Registry, the current workload and structure are beginning to take its toll on staff members.’[footnoteRef:339] Concerns about declining staff welfare were also raised in three internal reports in 2016.[footnoteRef:340]  [339:  Child Protection Registry, NSW Police Force, Information regarding Staffing Submission for the Child Protection Registry, Sex Crimes Squad, 10 June 2016, D/2016/278015, NSW Police Force response to item 6 of Law Enforcement Conduct Commission Notice 914 of 2017, pp 2-3.]  [340:  Business Risk Committee – August 2016; Business Risk Committee – September 2016, and Sex Crimes Squad, NSW Police Force, Business Risk Committee, 24 October 2017, NSW Police Force response to item 19 of Law Enforcement Conduct Commission Notice 929 of 2017.] 

In 2017 the Commander of the (then) Sex Crimes Squad submitted a number of internal reports requesting that ‘urgent consideration’ be given to recommendations in the Register Staffing Review ‘at the first available opportunity’. The Commander quoted a report from the ‘Chief Police Psychologist’ that:
Police psychologists who see [Registry] personnel on a quarterly basis have raised this high workload and the impact on staff with me. The general feedback from the CPR staff over many months has been that people are not coping with the demand, and that stress levels are unhealthily high.[footnoteRef:341]  [341:  Sex Crimes Squad, NSW Police Force, Workload issues impacting upon the Child Protection Register (CPR), Sex Crimes Squad, 18 July 2017; Sex Crimes Squad, NSW Police Force, Workload issues impacting upon the Child Protection Register (CPR), Sex Crimes Squad, 10 August 2017; Sex Crimes Squad, NSW Police Force, Workload issues impacting upon the Child Protection Register (CPR), Sex Crimes Squad, 12 September 2017, and Sex Crimes Squad, NSW Police Force, Workload issues impacting upon the Child Protection Register (CPR), Sex Crimes Squad, 24 October 2017, all produced by the NSW Police Force in response to item 19 of Law Enforcement Conduct Commission Notice 929 of 2017.] 

The Workforce Intelligence Unit noted that one of the risks for the NSW Police Force identified in its Register Staffing Review was the risk to the health of Registry staff.[footnoteRef:342] Registry staff reported that the volume of work was having a greater negative impact on their welfare, including the development of psychological injuries, than the nature of their work.[footnoteRef:343] The Register Staffing Review highlighted that the Registry had lost two sergeants in two years due to workers compensation claims, both of whom cited workload as a reason.[footnoteRef:344] The Register Staffing Review warned that: [342:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 35.]  [343:  Ibid p 36.]  [344:  Ibid p 35. ] 

With an increasing volume of work, it is reasonable to expect there will be more staff with psychological injuries and on Worker's Compensation leave, which will impact on the Registry's ability to function, as well as impacting the welfare of its staff.[footnoteRef:345] [345:  Ibid.] 

The Workforce Intelligence Unit also recognised that the nature of the Registry’s work can have an impact on the wellbeing of staff over time. The Unit noted that dealing with child sex offenders and ‘constant exposure to disturbing materials’ forces Registry officers to develop coping mechanisms.[footnoteRef:346] Some staff reported that their psychological issues were manifesting in physical symptoms.[footnoteRef:347]  [346:  Ibid p 36.]  [347:  Ibid.] 

The commentary and recommendations in the Register Staffing Review regarding the risks to staff wellbeing are consistent with comments from the Commonwealth Royal Commission into Institutional Responses to Child Sexual Abuse. The Royal Commission emphasised that exposure to personal accounts of child sexual abuse, and particularly over long periods of time, can have a significant impact on staff, including the risk of vicarious trauma.[footnoteRef:348] The Royal Commission viewed the risk of its own staff suffering vicarious trauma as a significant risk to its ability to complete its work, and therefore put in place a ‘comprehensive staff support framework’.[footnoteRef:349] [348:  Commonwealth, Royal Commission into Institutional Responses to Child Sexual Abuse, Final Report: Volume 1, Our Inquiry (2017) p 57.]  [349:  Ibid p 57 and Appendix G.] 

The Workforce Intelligence Unit noted that the welfare of Registry staff is monitored through welfare checks with a psychologist every three months, and psychological testing.[footnoteRef:350] It recommended that to further reduce the risks to staff welfare, Registry staff be given a break from the confronting nature of their work, through the NSW Police Force adopting a similar rotation and tenure policy for the Registry as for the (then) Child Abuse Squad.[footnoteRef:351] It stated this would reduce the risk of negative impacts on the mental health of Registry staff caused by repeated exposure to confronting material about child sexual abuse.[footnoteRef:352]  [350:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 37. ]  [351:  Ibid.]  [352:  Ibid.] 

[bookmark: _Toc22627793][bookmark: _Toc8913530][bookmark: _Toc9428391][bookmark: _Toc12020343][bookmark: _Toc14790509][bookmark: _Toc15478392]Additional resources given to the Registry since Register Staffing Review and commencement of Operation Tusket 
In December 2017, the NSW Police Force restructured the State Crime Command as part of a broader re-engineering of the NSW Police Force. Through that process eight sworn officer positions were added to the Registry (out of 11 sworn positions recommended in the Register Staffing Review).[footnoteRef:353]  [353:  NSW Police Force response to the interim report of Operation Tusket, 23 October 2018, F/2018/94374; D/2018/851613, p 4; Governance, Risk & Compliance, NSW Police Force, Child Protection Register – Governance and Accountability Arrangements for the NSW Police Force, 12 December 2018, D/2018/1013232, NSW Police Force response to Law Enforcement Conduct Commission Notice 978 of 2018, p 7.] 

The Commission provided an interim report on Operation Tusket to the NSW Police Force in August 2018. In that report the Commission recommended that, as a minimum, the NSW Police Force should urgently allocate to the Registry the remaining positions recommended in the Register Staffing Review, including a dedicated legal officer position. We suggested that the NSW Police Force should also consider the feasibility of adding more officers than recommended by the Workforce Intelligence Unit, given its findings and the fact that the Registry’s functions had been expanded since its review had been completed.
In its response to our interim report, in October 2018 the NSW Police Force informed the Commission that:
seven of the eight sworn positions that had been added to the Registry had been filled;
two unsworn (administrative) officers had been added to the Registry, as recommended by the Workforce Intelligence Unit, and
an arrangement has been made with the NSW Police Force Prosecutions Command to ‘loan’ a full-time legal officer to the Registry.[footnoteRef:354] [354:  NSW Police Force response to the interim report of Operation Tusket, 23 October 2018, F/2018/94374; D/2018/851613, p 4.] 

In December 2018 the NSW Police Force advised that, due to the eight new sworn positions, the Registry has been able to create a dedicated Training Officer role, and an Internal Quality Assurance Officer position.[footnoteRef:355] It also advised that a forensic psychologist had been allocated to the Registry in October 2018 for a three month trial.[footnoteRef:356] [355:  Governance, Risk & Compliance, NSW Police Force, Child Protection Register – Governance and Accountability Arrangements for the NSW Police Force, 12 December 2018, D/2018/1013232, NSW Police Force response to Law Enforcement Conduct Commission Notice 978 of 2018, p 7, Law Enforcement Conduct Commission consultation with NSW Police Force, Sydney, 20 December 2018.]  [356:  Governance, Risk & Compliance, NSW Police Force, Child Protection Register – Governance and Accountability Arrangements for the NSW Police Force, 12 December 2018, D/2018/1013232, NSW Police Force response to Law Enforcement Conduct Commission Notice 978 of 2018, p 8.] 

In its response to the draft of this final report, the NSW Police Force informed the Commission that the remaining three sworn positions recommended by the Workforce Intelligence Unit had been added to the Registry in July 2019.[footnoteRef:357] Two of the three positions had been filled by September 2019, and it was expected the remaining position would be filled in November 2019.[footnoteRef:358]  [357:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure B – Submissions on Proposed Recommendations).]  [358:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure B – Submissions on Proposed Recommendations).] 

Since the start of Operation Tusket the NSW Police Force has therefore added a total of 14 officers to the Registry, doubling its size to 28 officers.
The NSW Police Force also informed the Commission that although it did not support the recommendation made in the Register Staffing Review to adopt a rotation and tenure policy for Registry staff, it would ‘continue to support the wellbeing of Registry staff through its well-check framework, the Employee Assistance Program, Peer Support Officers, ensuring annual leave is taken and rotations considered on a case by case basis.’[footnoteRef:359] [359:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure B – Submissions on Proposed Recommendations).] 

[bookmark: _Ref9250595][bookmark: _Toc22627794]Introduction of authorised dedicated officers to manage registrable persons
In January 2018 the Registry Manager reported that the NSW Police Force had no ‘corporately-endorsed model’ for how local commands should manage registrable persons.[footnoteRef:360] In particular, there were no positions in authorised police numbers for dedicated officers in local commands to manage registrable persons (for example, like Crime Prevention Officers or Domestic Violence Liaison Officers).[footnoteRef:361] The Registry Manager noted that, as a result, there are ‘many and varied approaches utilised by [local commands] to manage the Register and monitor Registrable Persons’.[footnoteRef:362] [360:  Manager, Child Protection Registry, NSW Police Force, Management of the Child Protection Register in New South Wales: Michael O’Brien Scholarship 2017 (2018) NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2018, p 27.]  [361:  Ibid.]  [362:  Ibid.] 

The establishment of dedicated positions in local commands to manage registrable persons was recommended by two separate NSW Police Force Working Parties, in 2010 and in 2016.[footnoteRef:363] It was supported by the Workforce Intelligence Unit in its Register Staffing Review, on the basis it would ‘improve quality of offender management and relieve pressure on the helpdesk function of the Registry’.[footnoteRef:364] Dedicated positions were also recommended by the Registry Manager in his 2018 scholarship report on the management of the Register.[footnoteRef:365] [363:  Child Protection Registry, NSW Police Force, Recommendations of the Child Protection Registry Working Party regarding creation of dedicated SAP positions to manage registrable persons at Local Area Commands, 18 February 2010, D/2010/26013, NSW Police Force response to item 13(c) of Law Enforcement Conduct Commission Notice 929 of 2017; Child Protection Register: Dedicated positions in CPR Management, pp 28-29, attachment to Child Protection Registry, NSW Police Force, Submission of report to address the prospect of Dedicated Positions at Local Area Commands (LAC) to manage the Child Protection Register, 29 January 2016, D/2016/46805, NSW Police Force response to item 13(d) of Law Enforcement Conduct Commission Notice 929 of 2017.]  [364:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 8.]  [365:  Manager, Child Protection Registry, NSW Police Force, Management of the Child Protection Register in New South Wales: Michael O’Brien Scholarship 2017 (2018) NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2018, p 47.] 

On 20 November 2018 the Premier of New South Wales announced that the NSW Government would provide funding for an additional 1,500 police officers over four years.[footnoteRef:366] The (then) Minister for Police announced that part of this funding would be used to provide an additional officer to each of the 58 police commands across the state for the specific purpose of monitoring offenders on the Register.[footnoteRef:367]  [366:  Premier of New South Wales, ‘1500 new police to keep the community safe’ (Media Release, 20 November 2018) <https://www.nsw.gov.au/your-government/the-premier/media-releases-from-the-premier/1500-new-police-to-keep-the-community-safe/>.]  [367:  Ibid.] 

On 30 September 2019 the NSW Commissioner of Police advised the Commission that the first allocation of 15 additional officers had been deployed to local commands to monitor registrable persons, and that another 33 positions would be allocated in the coming years.[footnoteRef:368] [368:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019, p 2.] 

The Commission welcomes the allocation of dedicated Register officers to local commands. The fact that in many local commands the officers monitoring registrable persons do not specialise in the area, and therefore do not develop expertise in applying the CPOR Act, increases the likelihood of errors being made in the registration of offenders. It also adds significantly to Registry officers’ workload, as they are frequently required to respond to requests for assistance from officers at the local level.[footnoteRef:369] Those local commands currently without a dedicated officer also have limited capacity to undertake proactive activities to investigate whether registrable persons are complying with their obligations under the CPOR Act.[footnoteRef:370] Reduced ability to undertake these kind of activities impacts on the accuracy of the personal information on the Register. [369:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 74.]  [370:  Child Protection Register: Dedicated positions in CPR Management, p 17, attachment to Child Protection Registry, NSW Police Force, Submission of report to address the prospect of Dedicated Positions at Local Area Commands (LAC) to manage the Child Protection Register, 29 January 2016, D/2016/46805, NSW Police Force response to item 13(d) of Law Enforcement Conduct Commission Notice 929 of 2017.] 

The introduction of dedicated positions in local commands will improve the management of registrable persons in the community. The creation of these positions may, however, increase the workload of the Registry in the longer term. The Register Staffing Review noted that having dedicated Register officers in the local commands would reduce basic enquiries to the Registry and the need for follow up to rectify basic errors.[footnoteRef:371] However, it also noted that it may increase the Registry’s workload, as local commands would undertake more proactive investigation activities, leading to an increase in prosecutions for failure to comply with CPOR Act reporting obligations and in applications for child protection prohibition orders.[footnoteRef:372]  [371:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 27.]  [372:  Ibid p 27 and p 59. These predictions are supported by the findings of the 2016 Working Party regarding increased proactive investigation activities being reported in those local commands that had (unauthorised) dedicated officers: Child Protection Register: Dedicated positions in CPR Management, p 20, attachment to Child Protection Registry, NSW Police Force, Submission of report to address the prospect of Dedicated Positions at Local Area Commands (LAC) to manage the Child Protection Register, 29 January 2016, D/2016/46805, NSW Police Force response to item 13(d) of Law Enforcement Conduct Commission Notice 929 of 2017.] 

The Commission therefore considers it important that the NSW Police Force review the staffing requirements of the Registry following the implementation of dedicated Register positions in the local commands.
The Commission also notes that the number of registrable persons managed by local commands can vary greatly, as it depends on how many registrable persons choose to reside within each command’s area. As at 31 December 2018, there were 14 commands that were responsible for managing 100 or more registrable persons each, and 21 commands managing less than 50 registrable persons (one command was only managing nine).[footnoteRef:373]  [373:  State Intelligence Command, NSW Police Force, Child Protection Register Monthly Report, December 2018, NSW Police Force response to item 3 of Law Enforcement Conduct Commission Notice 988 of 2018, pp 4-8.] 

There is also significant variation in the risk ratings for registrable persons between commands. It follows that the allocation of dedicated officers to local commands should be based on an evaluation of the specific need of each command. A blanket approach of one officer per command is unlikely to ensure that the dedicated resources are deployed where they are most needed. The Registry Manager in his 2018 report recommended the NSW Police Force authorise one dedicated officer for every 50 registered offenders (based on a model adopted in the UK).[footnoteRef:374] [374:  Manager, Child Protection Registry, NSW Police Force, Management of the Child Protection Register in New South Wales: Michael O’Brien Scholarship 2017 (2018) NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2018, p 47.] 

[bookmark: _Toc22627795]Conclusion and recommendation
The Commission welcomes the additional resources the NSW Police Force has allocated to the Registry during the course of Operation Tusket, and the first allocation of dedicated positions to local commands. These improvements will help to significantly reduce the risk of errors in the Register, increase the Registry’s capacity to engage in and support proactive investigation activities, and reduce the risks to the wellbeing of Registry staff.
The NSW Police Force has not, however, created a dedicated legal officer position within the Registry, despite this being recommended by the Workforce Intelligence Unit, by the Registry Manager in his 2018 report, and by the Commission in its interim report on the investigation.[footnoteRef:375] The Commission does not consider that the loan of a legal officer from the Prosecutions Command is adequate to ensure that Registry staff have continual access to expert legal advice on an ongoing basis. In Chapter ‎6 we recommend the NSW Police Force establish at least one legal officer position within the Registry that is dedicated solely to supporting Registry staff, and fill that position as a matter of priority.[footnoteRef:376] [375:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 50; NSW Police Force response to the interim report of Operation Tusket, 23 October 2018, F/2018/94374; D/2018/851674, p 7; Manager, Child Protection Registry, NSW Police Force, Management of the Child Protection Register in New South Wales: Michael O’Brien Scholarship 2017 (2018) NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2018, p 114.]  [376:  See Recommendation 5 in Chapter 6 section ‎6.5.] 

The Commission also emphasises that the recommendations made by the Workforce Intelligence Unit in its Register Staffing Review were the minimum staff required to address the error and risk associated with the Register in July 2017. Those recommendations are now outdated. The minimum of 14 officers recommended by the Workforce Intelligence Unit was based on the size of the Register two and a half years ago, in April 2017.[footnoteRef:377] Since that time, the Register has grown from 3,775 currently registered persons to 4,344 as at 31 August 2019.[footnoteRef:378] In addition, the Registry has been given a significant new workload in relation to the processing of applications for registrable persons who wish to travel overseas.[footnoteRef:379]  [377:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 5.]  [378:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure D – Updated Statistics from the CPR Monthly Report and about Travel Requests).]  [379:  Passports Legislation Amendment (Overseas Travel by Child Sex Offenders) Act 2017; Criminal Code Act 1995 (Cth) s 271A.1.] 

Also, the Workforce Intelligence Unit stated that the addition of the 14 staff in July 2017 was expected to make a ‘minimal’ impact on the Registry’s capacity to undertake proactive policing strategies (such as those discussed in section 5.4.3.1).[footnoteRef:380] [380:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 44.] 

Given the increase in the number of persons on the Register and the functions of the Registry since the Register Staffing Review, the NSW Police Force should consider allocation of additional positions to the Registry. The Register Staffing Review included an ‘Option B’ staffing model that would allocate, on top of the (recommended) 14 officers, an additional sworn officer and six additional unsworn officers.[footnoteRef:381]  The Commission suggests this option should be considered by the NSW Police Force. The Workforce Intelligence Unit stated that ‘[i]f the organisation wishes to respond to the risks outlined in this report, as well as providing the Registry more capacity to be proactive in mitigating risks, then Option B would be recommended for consideration.’[footnoteRef:382] [381:  Ibid pp 42-46.]  [382:  Ibid p 43.] 

The Workforce Intelligence Unit also noted that the Registry in 2017 had ‘the lowest number of staff compared to every other state, but with a similar number of offenders on the Register’.[footnoteRef:383] In 2017 the Sex Offenders Registry unit within Victoria Police had 45 positions, but only around 8 per cent more persons on their register than New South Wales.[footnoteRef:384] The Registry in New South Wales currently has 28 positions.  [383:  Ibid p 17.]  [384:  Ibid.] 

The workload of the Registry will continue to increase as the number of persons convicted of registrable offences each year continues to trend upwards. The establishment of authorised dedicated Register positions in the local commands will also have an impact on the Registry’s workload. The Registry’s workload may also be significantly affected in the future by factors beyond the control of the NSW Police Force, such as changes in the statutory framework which ‘widen the net’ of the Register, amendments to statutory offender registration schemes in other jurisdictions, or the creation of additional statutory functions. 
For these reasons, the Commission recommends that the NSW Police Force adopt a responsive resourcing model for the Registry, which ensures that the resourcing of the Registry keeps pace with increases in the volume and complexity of its workload. 
[bookmark: _Toc22277339]Adopt a responsive model of resourcing for the Child Protection Registry. The NSW Police Force ensure that the resourcing of the Registry is reviewed at least every two years, and that staffing is maintained at a level sufficient to perform statutory functions under the CPOR Act efficiently and accurately.  
NSW Police Force response to Recommendation 2: The NSW Police Force has stated that it supports this recommendation ‘to the extent that the NSWPF agrees to conduct a review of the resourcing of the Registry every two years in order to consider the optimal staffing level based on its responsibilities and risks.’[footnoteRef:385]  [385:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure B – Submissions on Proposed Recommendations).] 
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Problems with the Child Protection (Offenders Registration) Act 2000 (NSW) 


‘[The] complex and ambiguous legislative framework…creates a degree of risk that cannot be entirely mitigated. The current legislation does not permit an easy administrative solution that can reliably remove the inherent risk.’
 – NSW Commissioner of Police, October 2018[footnoteRef:386] [386:  NSW Police Force response to the interim report of Operation Tusket, 23 October 2018, F/2018/94374; D/2018/851613, p 1] 

[bookmark: _Toc22627797]Introduction
The NSW Police Force and the Commission agree that the CPOR Act as currently drafted is so complex and ambiguous in important respects that it creates an inherent risk of errors in the Child Protection Register (the Register) that the NSW Police Force cannot mitigate.[footnoteRef:387]  [387:  Ibid pp 1-2.] 

The Child Protection (Offenders Registration) Act 2000 (NSW) (the CPOR Act) is the oldest statutory scheme for the mandatory registration of child sex offenders in Australia.[footnoteRef:388] It commenced in October 2001, and has been amended 41 times.  [388:  Victorian Law Reform Commission, Sex Offenders Registration (2012) para 1.10. ] 

The NSW Commissioner of Police has stated that the CPOR Act ‘has been enormously challenging for the NSWPF to administer’.[footnoteRef:389] As part of Operation Tusket, the Commission analysed the provisions of the CPOR Act, and identified a number of significant problems with the way the Act is drafted which make it difficult to apply. We provided a technical analysis of these problems to the NSW Police Force in August 2018, and conducted a consultation with relevant officers in October 2018. The Commission’s final analysis of the problems with the CPOR Act, incorporating feedback from the NSW Police Force, is contained in Appendix 2. In that Appendix we identify more than 20 problems with the Act. This chapter contains a summary of the type of problems identified.  [389:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019, p 1.] 

The NSW Commissioner of Police has stated that it is ‘critically important’ that the Commission’s analysis of the problems with the CPOR Act is considered in any public debate about the appropriate response to this report.[footnoteRef:390] The long list of problems with the legal framework which the NSW Police Force Child Protection Registry (the Registry) must apply ‘provides significant context and explains many of the issues experienced within the Registry on a day to day basis’.[footnoteRef:391]  [390:  NSW Police Force response to the interim report of Operation Tusket, 23 October 2018, F/2018/94374; D/2018/851613, p 2.]  [391:  Ibid.] 

The way the CPOR Act is drafted creates such difficulties for those responsible for applying the Act that it undermines the Act’s object of ensuring that registrable persons are monitored and comply with their obligations. Without substantial reform of the framework of the CPOR Act, the risk of the types of errors and consequences outlined in Chapter 3 of this report will continue.
The Commission and the NSW Police Force agree that there is an urgent need for comprehensive reform of the CPOR Act. 
The Commission recommends that the Attorney-General urgently refer the CPOR Act to the NSW Law Reform Commission for comprehensive review, to be completed within six months.
In this chapter we also make recommendations for a statutory review mechanism, and that the NSW Police Force provides individuals with the basis for decisions made under the CPOR Act, to improve accountability. We also recommend that the NSW Police Force urgently establish at least one dedicated legal officer within the Registry. 
[bookmark: _Toc22627798]Commission’s analysis of the CPOR Act
In Operation Tusket the Commission identified a number of problems with the way key provisions in the CPOR Act were drafted, which made it difficult in certain cases to determine how those provisions should be applied. The difficulty of interpreting and applying the CPOR Act appeared to the Commission to be a significant contributing factor to the incorrect decisions the NSW Police Force made in its administration of the Register.
The Commission therefore decided to undertake a comprehensive analysis of the CPOR Act, informed by our consultations with officers in the Registry and our review of Register case files in which errors had been made.
The Commission’s final analysis of the CPOR Act is set out in full in Appendix 2. That appendix includes the Commission’s conclusions about the provisions which must be redrafted if errors in the Register are to be avoided.
[bookmark: _Toc22627799]Overview of problems with the CPOR Act
The key elements of the CPOR Act are set out in Chapter ‎2. In summary, in order to implement the CPOR Act, the NSW Police Force must be able to:
identify when a person has been convicted of a ‘registrable offence’ (including in a different jurisdiction);
determine if the offender is a ‘registrable person’ in the particular circumstances, or whether an exception to registration applies;
calculate how long the registrable person is required to make reports of their personal information to the NSW Police Force (ie their ‘reporting period’);
identify the different timeframes within which the registrable person is required to report changes to their personal information, and therefore when they will be liable to prosecution for failure to comply, and
identify when, and for how long, the registrable person’s reporting obligations need to be suspended and/or extended for periods during which the person was in government custody, travelling, or in breach of their reporting obligations.
The Commission identified more than 20 specific problems with the current provisions in the CPOR Act. These problems can affect each of the five levels of decision-making listed above. Given the current provisions in the CPOR Act, it is inevitable that the NSW Police Force will make errors in administering the Register. 
The discussion below summarises some of the main problems the Commission has identified. Appendix 2 includes detailed legal analysis of each of these problems, as well as practical examples.
[bookmark: _Toc8913539][bookmark: _Ref9274272][bookmark: _Toc9428400][bookmark: _Ref9849957][bookmark: _Ref10560128][bookmark: _Toc12020352][bookmark: _Toc14790518][bookmark: _Toc15478401][bookmark: _Toc22627800]Difficulty of identifying all ‘registrable offences’
The NSW Police Force and the Commission agree that it is very difficult to identify all the offences that may result in a person becoming registrable under the CPOR Act.[footnoteRef:392]  [392:  NSW Police Force response to the interim report of Operation Tusket, 23 October 2018, F/2018/94374; D/2018/851613, p 6. ] 

The CPOR Act does not specifically list each ‘registrable offence’. The definitions of the two ‘Classes’ of offence that are registrable include descriptions of offences by categories. This requires the NSW Police Force to make a judgement about whether an offence falls within that category. For example, the CPOR Act states that any offence ‘an element of which is an intention to commit an offence of a kind listed’ in either of the Classes will itself be a registrable offence under that Class.[footnoteRef:393]  [393:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3(1) (definitions of ‘Class 1 offence’, para (g) and ‘Class 2 offence’, para (l)).] 

In December 2017 the NSW Police Force provided the Commission with a list of over 800 charges it had identified as potentially relating to registrable offences.[footnoteRef:394] After extensive review of the Crimes Act 1900 (NSW) and Criminal Code Act 1995 (Cth) the Commission identified: [394:  NSW Police Force response to item 3 of Law Enforcement Conduct Commission Notice 929 of 2017. This number does not include offences that persons commit in other jurisdictions that are picked up by the CPOR Act through the ‘corresponding registrable offender provisions’ in Part 3, Division 10 of the Act.] 

58 charges that were missing from the NSW Police Force list;
56 charges which were on the list but with the incorrect ‘CPR flag’ (which indicates whether the offence would be classified as Class 1 or Class 2), and
six charges that were listed as registrable offences by the NSW Police Force, but in fact did not fall within the definition of a Class 1 or Class 2 offence.[footnoteRef:395]  [395:  Emails from Law Enforcement Conduct Commission to Child Protection Registry, NSW Police Force, 16 March 2018 and 22 May 2018; Email from Child Protection Registry, NSW Police Force, to Law Enforcement Conduct Commission, 19 June 2018.] 

The Commission provided details of these charges to the NSW Police Force in 2018 and the NSW Police Force updated its list.
[bookmark: _Toc8913540][bookmark: _Ref9274273][bookmark: _Toc9428401][bookmark: _Ref10560130][bookmark: _Ref10560184][bookmark: _Toc12020353][bookmark: _Toc14790519][bookmark: _Toc15478402][bookmark: _Toc22627801]Detailed information required to determine whether an exception to registration applies
In s 3A(2) of the CPOR Act there are exceptions to registration for certain persons who were under the age of 18 at the time they committed the registrable offence.
In order to determine whether one of the exceptions to registration in s 3A(2) applies, the Registry needs specific details about the timing of a person’s offending. This is because the test for when multiple offences may be treated as a ‘single offence’, and therefore fall within the exception, requires the NSW Police Force to identify whether the offences were ‘committed against the same person’ and ‘within a single period of 24 hours’ (the ‘single offence’ test).[footnoteRef:396] [396:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3(3) and s 3A(2)(c) and (5).] 

However, prosecutors have a well-established practice of avoiding the need to specify a precise date on which alleged child sex offences occurred, by prosecuting persons for offences which are alleged to have occurred between a set of dates (‘between dates’ charges). The use of ‘between dates’ charges means that the specific date an offence occurred may not be established during criminal proceedings, and may not be known by the arresting officer, the prosecutor, or the court when passing sentence.
The ‘single offence’ test is particularly difficult to apply in the case of persons convicted of offences relating to child abuse material. For example, the offence of possessing child abuse material is not defined as being ‘committed against’ any person.[footnoteRef:397] There is also the potential for different interpretations of when an offence of possession will be ‘committed within’ 24 hours, because a person may obtain child abuse material in a matter of seconds, but may retain that material for months or years. [397:  Crimes Act 1900 (NSW) s 91H.] 

[bookmark: _Toc8913541][bookmark: _Ref9261696][bookmark: _Toc9428402][bookmark: _Toc12020354][bookmark: _Toc14790520][bookmark: _Toc15478403][bookmark: _Toc22627802]Detailed information and complex analysis required to calculate reporting periods
To determine for how many years a registrable person is required to make reports of their personal information to police (their reporting period), the NSW Police Force must apply one of the formulas in s 14A of the CPOR Act. To do this, the NSW Police Force needs to identify what ‘Class’ of offence the person was sentenced for, how many other registrable offences the person had been sentenced for previously, and whether the person was 18 years or older at the time of the offending.
Determining which of the formulas in s 14A applies to a particular offender is a complex task. As the NSW Police Force Workforce Intelligence Unit has noted:
In many cases it is not possible to either flowchart the calculation process, or use matrices, to consistently evaluate reporting periods. It requires an in-depth understanding of the Child Protection (Offenders Registration) Act, other legislation, and the circumstances surrounding the case.[footnoteRef:398]  [398:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 50.] 

To correctly apply the formulas in s 14A, the NSW Police Force is required to:
review the entire criminal history of the offender, including offences prior to the commencement of the Register, to identify potentially registrable offences;
tally up how many registrable offences the offender has been convicted of in their life, in any jurisdiction (including determining whether multiple offences of the same kind should be counted as a ‘single offence’);
classify whether each of those offences is a Class 1 or Class 2 offence;
determine whether the person was a child when they committed each registrable offence, and
identify whether the offender committed further registrable offences while on the Register (as offending subsequent to registration may increase the person’s reporting period to life).[footnoteRef:399] [399:  Child Protection (Offenders Registration) Act 2000 (NSW) s 14A(1)(c) and (2).] 

The Registry officers therefore require a significant amount of detail about a person’s history of offending to correctly determine their reporting period. The Registry officers need access to the person’s criminal record, custodial history, police fact sheets, agreed fact sheets, judicial sentencing remarks and details of any plea arrangements.[footnoteRef:400] [400:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 64.] 

The difficulties mentioned in sections ‎6.3.1 and ‎6.3.2 associated with identifying all registrable offences, and applying the ‘single offence’ test to determine when multiple offences should be grouped, also affect the calculation of reporting periods.
The complexity involved in calculating reporting periods is illustrated by the following:
a ‘Reporting Matrix’ which the NSW Police Force had developed and used for several years to calculate reporting periods ‘to assist in reducing the subjectivity of individual interpretation’ was in 2016 ‘found to be in error itself’.[footnoteRef:401] [401:  Ibid p 52; Child Protection Registry, NSW Police Force, Serious concerns raised regarding the Child Protection Register (CPR) reporting period timeframes and the lack of review of matters prior to case finalisation, 26 May 2016, D/2016/277899, NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 914 of 2017, p 2.] 

The NSW Police Force CPR case review identified 629 CPR files in which errors has been made in calculating the reporting period.[footnoteRef:402]  [402:  Grand totals year to date 2018, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 988 of 2018. ] 

In the case of Mr AA (Case Study 2 in Chapter ‎3), the CPR case review team had identified that two errors had been made in the initial calculation of his reporting period in 2006, and updated his reporting period. However, when the Commission reviewed Mr AA’s file, it identified that the review team had itself made an error in calculating his reporting period.
Calculating the reporting periods of registrable persons who have been convicted of multiple child abuse material (CAM) offences can be particularly difficult. This is because the NSW Police Force is required to apply the ‘single offence’ test in s 3(3) to CAM offences when calculating reporting periods under s 14A.[footnoteRef:403] As mentioned (in section ‎6.3.2), it is unclear how the requirement in s 3(3) that the offences be ‘committed against the same person’ is intended to be applied to CAM offences, which are not defined in the Crimes Act 1900 (NSW) as being offences that are ‘committed against’ any person.[footnoteRef:404]  [403:  Child Protection (Offenders Registration) Act 2000 (NSW) s 14A(4).]  [404:  Crimes Act 1900 (NSW) s 91H.] 

The language in s 3(3), which has been in the CPOR Act since 2001,[footnoteRef:405] has therefore created significant problems for the NSW Police Force. There are multiple ways of interpreting how s 3(3) should operate in relation to CAM offences. As demonstrated by Example 6 in Appendix 2 (in part 5.3), involving Mr WW, different members of the NSW Police Force have adopted different interpretations over time, which has led to inconsistent outcomes.  [405:  Child Protection (Offenders Registration) Amendment Act 2001 (NSW) sch 1 cl 8. ] 

The Commission notes that in December 2017, the CPR case review found 41 persons on the Register for CAM offences whose reporting periods had been incorrectly calculated as eight years (for a single Class 2 offence), when they should have been 15 years (for multiple Class 2 offences).[footnoteRef:406] These cases had to be reopened, updated, and the persons notified. [footnoteRef:407] As noted in Chapter ‎5, convictions for CAM offences are increasing each year. These types of offences will continue to create problems for those officers in the NSW Police Force who are responsible for calculating reporting periods under the CPOR Act. [406:  Child Protection Register - Business Risk Committee – December 2017, NSW Police Force response to item 19(a) of Law Enforcement Conduct Commission Notice 929 of 2017, p 3.]  [407:  Child Protection Register - Business Risk Committee – December 2017, NSW Police Force response to item 19(a) of Law Enforcement Conduct Commission Notice 929 of 2017, p 3.] 

[bookmark: _Toc8913542][bookmark: _Toc9428403][bookmark: _Toc12020355][bookmark: _Toc14790521][bookmark: _Toc15478404][bookmark: _Toc22627803]Difficulty of interpreting (and therefore enforcing) reporting obligations
The CPOR Act requires registrable offenders to report their personal information, and changes to that information, to the NSW Police Force within certain timeframes. The penalty for failing to comply with any of the reporting obligations is up to five years’ imprisonment.[footnoteRef:408] However, there are a number of reporting obligations which have unclear deadlines. In certain circumstances it will be difficult for the NSW Police Force to identify when these obligations have been breached, giving rise to criminal liability for failure to report. [408:  Child Protection (Offenders Registration) Act 2000 (NSW) s 17.] 

For example, the CPOR Act requires that a registrable person to report a change to the premises where he or she ‘generally works’ within seven days.[footnoteRef:409] However, The CPOR Act states that a registrable person is only ‘generally employed’ at a particular premises if he or she is employed there for ‘at least 14 days (whether consecutive or not) in any period of 12 months’.[footnoteRef:410] It is unclear whether a person only meets the definition of being ‘generally employed’ after completing 14 actual days of work with that employer, or whether this definition is satisfied once 14 days have elapsed since the person commenced employment (no matter how many of those days the person actually worked). [409:  Child Protection (Offenders Registration) Act 2000 (NSW) s 9(1)(f) and s 11(1).]  [410:  The phrase ‘generally employed’ should have been updated to ‘generally works’ when other amendments were made to the CPOR Act in 2013: see Child Protection Legislation Amendment (Children’s Guardian) Act 2013 (NSW).] 

[bookmark: _Toc535505181][bookmark: _Toc8913543][bookmark: _Toc9428404][bookmark: _Toc12020356][bookmark: _Toc14790522][bookmark: _Toc15478405][bookmark: _Toc22627804]Challenge of identifying when persons who have offended in other jurisdictions need to report under the CPOR Act
The provisions in the CPOR Act relating to persons who have committed registrable offences in other jurisdictions and move to NSW can be particularly challenging to apply. 
Under the CPOR Act there are two different ways a person who commits an offence outside New South Wales and then moves to New South Wales can be classified as a ‘registrable person’ who is required to make reports. These are:
through the definitions of Class 1 and Class 2 offences including ‘offences under a law of foreign jurisdiction’ which would be registrable offences if committed in New South Wales (foreign jurisdiction offence provisions),[footnoteRef:411] and [411:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3 (para (e) of the definition of ‘Class 1 offence’ and para (j) of the definition of ‘Class 2 offence’).] 

through the ‘corresponding registrable persons’ provisions in Part 3, Division 10, if they were placed on an offender register in the other jurisdiction before coming to New South Wales.
There is overlap between the ‘foreign jurisdiction offence’ provisions and the ‘corresponding registrable person’ provisions. The CPOR Act defines ‘foreign jurisdiction’ as including jurisdictions in Australia other than New South Wales.[footnoteRef:412] The CPOR Act does not make clear which provisions should be preferred if both would apply to the person. This creates difficulties for the NSW Police Force as there can be different outcomes as to whether the person is registrable, and/or for how long, depending on which set of provisions are relied upon. [412:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3 (definition of ‘foreign jurisdiction’).] 

The difficulty of trying to determine the obligations under New South Wales law that apply to a person who is caught in the overlap between these two sets of provisions, is demonstrated by the particularly complex case of Mr GG (his case is summarised below in section ‎6.3.6 of this chapter). 
Further difficulties created by the corresponding registrable person provisions are also discussed below.
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To apply the CPOR Act, the NSW Police Force is required to determine how to interpret other legislation in New South Wales, or legislation in other jurisdictions. This creates further difficulties for the Registry.
For example, if a person who has been charged with a registrable offence is found to be affected by mental illness or impairment, they may be dealt with under the processes set out in the Mental Health (Forensic Provisions) Act 1990 (NSW) (the Mental Health (FP) Act). The processes under that Act involve multiple points of interaction between a court and the Mental Health Review Tribunal. There are unique types of orders under the Mental Health (FP) Act that may be imposed on the person, at different points in those processes. Only certain types of these orders will result in a person becoming registrable under the CPOR Act.[footnoteRef:413] [413:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3 (definition of ‘sentence’).] 

Registry officers therefore require a detailed knowledge of the procedures under the Mental Health (FP) Act to determine if an order has been made which makes the person registrable under the CPOR Act. The practical difficulties the Registry experiences in identifying whether such an order has been made are discussed in Chapter ‎7, section ‎7.3.2.
The ‘corresponding registrable person’ provisions in Part 3, Division 10 of the CPOR Act require Registry officers to also have an understanding of offender registration laws in other jurisdictions. When an offender who has reporting obligations under an offender registration law in another jurisdiction enters New South Wales, the corresponding registrable person provisions in the CPOR Act effectively ‘pick up’ the person’s reporting period from that other jurisdictions and apply it in New South Wales.[footnoteRef:414] [414:  Child Protection (Offenders Registration) Act 2000 (NSW) s 19BB and 19BC.] 

The Registry therefore needs to have a good understanding of the register laws in other jurisdictions to ensure that it correctly identifies: 
1. which persons who enter New South Wales from other jurisdictions are required to make reports under the CPOR Act, and therefore need to be put on the NSW Register, and 
1. for how long their reporting obligations in New South Wales will continue.
These tasks are complicated by the fact that there is a lack of consistency across the offender registration laws in Australia in terms of which offences are registrable, and the reporting periods which apply.[footnoteRef:415] [415:  For example, manslaughter of a child (other than as a result of a motor vehicle accident) is a registrable offence in New South Wales, but not in the Australian Capital Territory (unless a specific child sex offender registration order is made): Child Protection (Offenders Registration) Act 2000 (NSW) s 3 (para (a) of the definition of ‘Class 2 offence’) and Crimes (Child Sex Offenders) Act 2005 (ACT) s 10 and schs 1 and 2. Also, in the Australian Capital Territory an ‘act of indecency in the first degree’ is a Class 1 offence which results in a 15 year reporting period, but in New South Wales, under the CPOR Act that same offence would be a Class 2 offence resulting in only eight years of reporting: Crimes (Child Sex Offenders) Act 2005 (ACT) s 84 and sch 1; Crimes Act 1900 (ACT) s 57; Child Protection (Offenders Registration) Act 2000 (NSW) s 3 (paras (a2) or (l) and (a1) of the definition of a ‘Class 2 offence’).] 

Also, in order to correctly manage corresponding registrable persons, the NSW Police Force must keep up to date with changes not only to the CPOR Act, but also to the offender registration laws in other jurisdictions. Legislative changes to reporting periods in a different jurisdiction can affect the obligations of a corresponding registrable person under New South Wales law.
For example, in September 2014 amendments were made to the Child Protection (Offender Reporting) Act 2004 (Qld) which reduced the reporting periods under that Act for everyone on the Queensland register on that date.[footnoteRef:416] These applied to persons who had left Queensland and were reporting in New South Wales. While a number of corresponding registrable persons’ cases were updated by the NSW Police Force in 2014 following notification by the Queensland Police Service, in 2016 it was discovered that a number of cases had been missed in Queensland.[footnoteRef:417]  [416:  Child Protection (Offender Reporting) and Other Legislation Amendment Act 2014 (Qld); Explanatory Notes, Child Protection (Offender Reporting) and Other Legislation Amendment Bill 2014 (Qld) p 13.]  [417:  Business Risk Committee – August 2016: CPR Case Review, NSW Police Force response to item 19(a) of Law Enforcement Conduct Commission Notice 929 of 2017.] 

As a result the NSW Police Force identified persons who were still on the Register in 2016 whose reporting obligations had ceased in 2014.[footnoteRef:418] The CPR case review identified 89 persons whose reporting periods were incorrect because the NSW Police Force had not been notified in 2014 that the amendments to the law in Queensland applied to their cases.[footnoteRef:419] The NSW Police Force discovered at least two persons who had been wrongly convicted and sentenced for failing to comply with reporting obligations under the CPOR Act when in fact, due to the Queensland amendments, the reporting obligations has not applied to them at the time they were charged.[footnoteRef:420] [418:  Ibid.]  [419:  See the category ‘Interstate (QLD) Error in reporting period notification’ in the table in Appendix 1.]  [420:  Mr HH – see Child Protection Registry, Application to the Local Court, 12 December 2016, NSW Police Force response to item 2(j) of Law Enforcement Conduct Commission Notice 929 of 2017; Mr JJ – see CPR case file produced by NSW Police Force in response to item 2(k) of Law Enforcement Conduct Commission Notice 929 of 2018, and see Child Protection Registry, NSW Police Force, Application to the Local Court [re Mr JJ], NSW Police Force response to item 6 of Law Enforcement Conduct Commission Notice 929 of 2017.] 

A case that demonstrates just how complex determining a person’s registrable status and reporting period under the CPOR Act can become is that of Mr GG.[footnoteRef:421] Mr GG was convicted of registrable offences in Tasmania in 2008 and then moved to New South Wales. What occurred in his case is set out in full as Example 8 in Appendix 2 (in part ‎6.3). The ultimate correct assessment of Mr GG’s case in 2019 involved: [421:  The CPR case file of Mr GG was produced by the NSW Police Force in response to item 2(6) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

knowledge of two different Tasmanian Acts;
application of a historical version of the CPOR Act from 2008;
awareness and application of amendments which were made to the corresponding registrable person provisions in the CPOR Act in October 2008, which applied retrospectively to Mr GG, and
analysis of the overlap between the corresponding registrable person provisions and the ‘foreign jurisdiction offence’ provisions in the definitions of Class 1 and Class 2 offences.
Due to the complexity of applying the CPOR Act provisions to Mr GG, the lawyer reviewing his case in 2016 during the CPR case review made an error in determining whether he was a registrable person. The Commission itself made a (different) error in its initial review of his case in 2018. The Commission only identified this error upon a re-review of Mr GG’s case in 2019.
The practical consequences of the difficulty of arriving at a correct analysis of Mr GG’s case were that, although the NSW Police Force had initially (correctly) registered him and given him a reporting period of 7.5 years, upon review in 2016 it incorrectly concluded he was not a registrable person, and removed him from the Register. Further, courts in 2017 had, at the request of the NSW Police Force, granted annulments of Mr GG’s seven convictions for failure to report offences under the CPOR Act between 2010 and 2016.[footnoteRef:422] However, on the Commission’s interpretation, these convictions had in fact been valid. [422:  Child Protection Registry, NSW Police Force, Application to the Local Court, 10 January 2017, NSW Police Force response to item 2(g) of Law Enforcement Conduct Commission Notice 929 of 2018; Law Enforcement Conduct Commission review of JusticeLink.] 

[bookmark: _Ref9928661][bookmark: _Toc22627806]Recommendations to NSW Government
[bookmark: _Toc22627807][bookmark: _Toc8913546][bookmark: _Toc9428407][bookmark: _Toc12020359][bookmark: _Toc14790525][bookmark: _Toc15478408]Comprehensive reform of the CPOR Act 
As the NSW Police Force has stated, the statutory framework provided by the CPOR Act ‘is complex, ambiguous, and provides for uncertainty’, and until that statutory framework is simplified ‘there exists a level of risk that cannot be mitigated’.[footnoteRef:423] The Commission agrees that given the current provisions in the CPOR Act, it is inevitable that the NSW Police Force will make errors in administering the Register. [423:  NSW Police Force response to the interim report of Operation Tusket, 23 October 2018, F/2018/94374; D/2018/851613, pp 2 and 3. ] 

The Commission and the NSW Police Force therefore agree that there is an urgent need for wholesale reform of the CPOR Act. The NSW Police Force and the Commission agree that:
The statutory framework for the Register must be fixed to address the fundamental problems identified by the Commission and the NSW Police Force, set out in Appendix 2 of this report. Appendix 2 contains our detailed analysis of the specific problems which arise from the way the CPOR Act is drafted. The conclusions in that appendix have been informed by the State Crime Command’s experience in applying the CPOR Act. Any law reform process should consider the details in Appendix 2 regarding the specific provisions which need to be redrafted to reduce the risk of error in the Register. We expect that there may be more problems with the Act than those we identified. 
The structure of the Act must be reconsidered as a whole. The problems with the current framework cannot be addressed simply by further amendments to certain provisions; the history of amendments to isolated provisions, including several retrospective amendments, has added to the complexity and ambiguity in the CPOR Act.
The reform process must include consultation with other agencies. As we discuss in Chapter 7 of this report, the CPOR Act places obligations on other authorities to assist in the maintenance of the Register. However there have been problems with the performance of some of these obligations almost since the Register commenced. It is therefore crucial that these authorities, in particular sentencing courts, Department of Family and Community Services and Justice, Corrective Services NSW and NSW Health, are given the opportunity to give considered input into any legislative changes. Also, given the complexity of the CPOR Act, the Commission suggests that any law reform process should consider whether judicial officers should be given statutory responsibility for determining whether a person meets the definition of a registrable person, and calculating their initial reporting period.[footnoteRef:424] [424:  See Chapter 7, in particular section ‎7.7.] 

The reform process must be expeditious. Some of the problems with the CPOR Act relate to provisions which are fundamental to the operation of the Act, such as the definitions of which offences and which persons are registrable, and the calculation of reporting periods. Until these provisions are reformed, there is a daily risk of errors being made in the application of the Act, which the NSW Police Force cannot mitigate. As the Commission’s case studies in Chapter 3 illustrate, the consequences of these errors can be significant. 
The Commission’s view is that the NSW Law Reform Commission is best placed to conduct a comprehensive, consultative review of the CPOR Act, and make detailed recommendations for new legislative provisions. 
The NSW Police Force has stated to the Commission that it ‘supports legislative reform as a matter of urgency but does not support referral to the NSW Law Reform Commission’, due to concerns about the length of time it will take for the Law Reform Commission to complete its review, and then for consideration and implementation of its recommendations.[footnoteRef:425]  [425:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019, p 2 and Annexure B – Submissions on Proposed Recommendations.] 

The NSW Police Force advised the Commission on 30 September 2019 that it had prepared a proposal for a ‘wholesale redraft of the CPOR Act’, drawing on the Commission’s analysis. The NSW Police Force stated that it intended to consult with ‘key Government stakeholders (NSW Health and Communities and Justice)’ about that proposal, and then submit it to the NSW Government on an urgent basis. The NSW Police Force stated that ‘given LECC’s extensive review, it is appropriate to approach Government to seek legislative reform’, rather than a referral to the Law Reform Commission.[footnoteRef:426]  [426:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019, pp 1-2 and Annexure B – Submissions on Proposed Recommendations.] 

The Commission shares the concern raised by the NSW Police Force about the need for law reform as soon as possible. However, this must be balanced against the need to carefully consider any proposed reforms to the statutory framework for the Register, as well as feedback from all authorities who have been or would be involved in its implementation. Such careful consideration is crucial to avoid the kind of drafting issues that affect the current statute. The Commission accepts that this could potentially be achieved without the involvement of the Law Reform Commission. 
The NSW Police Force provided a draft of its proposal for reform of the CPOR Act to the Commission on 11 October 2019, at which point this report was being finalised. The Commission will review this proposal and provide its views to the Commissioner of Police and the Minister for Police and Emergency Services (as the minister responsible for the CPOR Act) separate to this report.
Whichever law reform process is ultimately followed, the Commission strongly urges the NSW Government to release an exposure draft of any proposed new bill for consultation prior to finalising it for introduction in Parliament. This may assist in the detection of problems before the bill becomes law.
[bookmark: _Toc22277340]Refer the CPOR Act to the NSW Law Reform Commission for review. The Attorney-General urgently refer the Child Protection (Offenders Registration) Act 2000 (NSW) to the NSW Law Reform Commission for comprehensive review, to be completed within six months.
[bookmark: _Toc8913547][bookmark: _Toc9428408][bookmark: _Toc12020360][bookmark: _Toc14790526][bookmark: _Toc15478409][bookmark: _Toc22627808]Statutory review mechanism for registrable status and reporting period determinations   
The CPOR Act does not contain any provision that gives a person the right to ask the NSW Police Force to review its decision that he or she meets the definition of a registrable person under s 3A, or the calculation of their reporting period under s 14A.[footnoteRef:427]  [427:  Under s 19B a registrable person can request a copy of their reportable information that is on the Register, and ask the Commissioner of Police to amend any information they state is incorrect.  If the Commissioner is satisfied the information is incorrect, he or she must amend it. However, only ‘reportable information’ can be corrected under this section, and the NSW Police Force decision that a person is registrable, and its determination of the person’s reporting period is not ‘reportable information’: Child Protection (Offenders Registration) Act 2000 s 19B(5).] 

Given the complexity and potential for varying interpretations of provisions in the CPOR Act, and the history of errors in the Register, it would be beneficial if the Act (or any statute that replaces it) contained such a provision. Such a mechanism would:
allow for the initiation of another level of quality assurance; 
provide the NSW Police Force with an early opportunity to rectify errors made at the case creation stage, avoiding unlawful consequences later, and
help protect the rights of persons who may otherwise be subjected to unlawful actions by the NSW Police Force.
The NSW Police Force officers who the Commission consulted about the CPOR Act supported the idea of a review mechanism in the Act. They stated that in practice people can, and do, request that the Registry review the decision that they are registrable, or the initial calculation of their reporting period, and the Registry conducts these reviews.[footnoteRef:428]  [428:  The ‘Form 3’ that is given to a registrable person invites them to write to the Registry ‘if you believe there has been a mistake in identifying you as a registrable person or in calculating your reporting period, or you have successfully appealed a conviction for a registrable offence’: Form 3: Child Protection (Offenders Registration) Act 2000: Notice Issued to Registrable Person, April 2016, NSW Police Force response to item 22 of Law Enforcement Conduct Commission Notice 929 of 2017.] 

Providing for a statutory right to an internal review would therefore formalise the current NSW Police Force practice. It would also help ensure that individuals are aware of their right to seek a review, and enable statutory controls to be put in place around the process, such as timeframes. 
The Child Protection (Offender Reporting and Offender Prohibition Order) Act 2004 in Queensland contains a possible model for a review mechanism. Section 74 of that Act permits a person who believes that they have been placed on the register in error, or an error has been made in working out their reporting period, to apply to the police commissioner for review of those decisions.[footnoteRef:429] The person must make the application within 28 days after the person is given notice of his or her reporting obligations.[footnoteRef:430] The police commissioner is required to review the decision and give written notice of his or her decision to either confirm or change it.[footnoteRef:431] [429:  Child Protection (Offender Reporting and Offender Prohibition Order) Act 2004 (Qld) s 74(1) and (2).]  [430:  Child Protection (Offender Reporting and Offender Prohibition Order) Act 2004 (Qld) s 74(3).]  [431:  Child Protection (Offender Reporting and Offender Prohibition Order) Act 2004 (Qld) s 74(5).] 

New Zealand has adopted a review mechanism in its Child Protection (Child Sex Offender Government Agency Registration) Act 2016 that is very closely modelled on the Queensland provision.[footnoteRef:432] However, the New Zealand Act also provides that if the Commissioner on review confirms the relevant decision, the offender has a right to appeal that decision in the District Court.[footnoteRef:433]  [432:  Child Protection (Child Sex Offender Government Agency Registration) Act 2016 (NZ) s 49. ]  [433:  Child Protection (Child Sex Offender Government Agency Registration) Act 2016 (NZ) s 50.] 

The officers in the NSW Police Force we consulted supported the idea of persons having a right of appeal from the NSW Police Force review to a tribunal or court, given some of the difficult questions of statutory interpretation which arise from the operation of the CPOR Act. They agreed this would create opportunities to obtain judicial determinations about how the CPOR Act is to be interpreted, which would assist the NSW Police Force in implementing the Act. 
[bookmark: _Ref9928752][bookmark: _Toc22277341]Introduce a statutory review mechanism. A provision should be included in the Child Protection (Offenders Registration) Act 2000 (NSW) (or any Act which replaces it) which gives a person the right to seek review by the NSW Police Force of the decision that they meet the definition of a registrable person under the Act, and/or the decision as to which reporting period applies to the person. Consideration should be given to providing a right of appeal from the NSW Police Force review to a tribunal or court.  
NSW Police Force response to Recommendation 4: The NSW Police Force has stated that it supports this recommendation.[footnoteRef:434] [434:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure B – Submissions on Proposed Recommendations).] 

[bookmark: _Toc8913548][bookmark: _Toc9428409][bookmark: _Toc12020361][bookmark: _Toc14790527][bookmark: _Toc15478410][bookmark: _Toc22627809]Statutory requirement for independent auditing of the Register
In Chapter ‎9 we discuss the gaps in the governance and accountability arrangements regarding the administration of the Register by the NSW Police Force. We note that in Victoria, a statutory requirement was introduced for the Independent Broad-based Anti-corruption Commission (IBAC) to monitor the maintenance of the Sex Offender Register by Victoria Police. We recommend in that chapter that similar provisions for independent auditing of the implementation of the statutory framework for the Register be inserted into the CPOR Act (or its successor).[footnoteRef:435] The NSW Police Force has stated that it supports that recommendation.[footnoteRef:436] [435:  See Recommendation 11 in Chapter 9 section 9.4.]  [436:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure B – Submissions on Proposed Recommendations).] 

[bookmark: _Ref9612666][bookmark: _Toc22627810]Recommendations to the NSW Police force
[bookmark: _Toc8913550][bookmark: _Toc9428411][bookmark: _Toc12020363][bookmark: _Toc14790529][bookmark: _Toc15478412][bookmark: _Toc22627811]Need for at least one dedicated legal officer in the Registry
The NSW Police Force has not created a dedicated legal officer position within the Registry, despite this being recommended by the NSW Police Force Workforce Intelligence Unit in 2017, by the Registry Manager in his 2018 report on the management of the Register, and by the Commission in its interim report on Operation Tusket.[footnoteRef:437]  [437:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 50; NSW Police Force, response to the interim report of Operation Tusket, 23 October 2018, F/2018/94374; D/2018/851674, p 7; Manager, Child Protection Registry, NSW Police Force, Management of the Child Protection Register in New South Wales: Michael O’Brien Scholarship 2017 (2018) NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2018, p 114.] 

The Workforce Intelligence Unit emphasised in its Register Staffing Review that:
The level of complexity and ambiguity with some CPR cases is often beyond the [Registry officer’s] expertise. It is impossible to have a matrix that encompasses the numerous variables and exceptions that cover every CPR case. Each CPR case has to be treated on its own merits and circumstances. This highlights the important of legal advice on these matters, and emphasises the benefits of legal expertise in making an accurate determination of their registration and reporting periods.[footnoteRef:438] [438:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 27.] 

The analysis in this chapter and Appendix 2 of the difficulty of applying the CPOR Act in certain cases, and the risk of errors this creates, makes plain the need for Registry staff to have ready access to expert legal advice. Errors in the application of the CPOR Act can have very serious consequences, including child sex offenders being unmonitored, and other persons being wrongly convicted, as demonstrated by the case studies in Chapter ‎3.
The Workforce Intelligence Unit recommended that at least one legal officer position dedicated to providing legal support to the Registry should be established.[footnoteRef:439] This was one of the Unit’s key recommendations, which it identified as being ‘critical’ to addressing the issues facing the Registry.[footnoteRef:440] The Workforce Intelligence Unit did not consider the legal support provided to the Registry by two legal officers in the State Crime Command to be sufficient, as both those officers also supported other squads. This led to delays in advice being provided, and reluctance on the part of Registry officers to overload those legal officers with requests for assistance.[footnoteRef:441] The Workforce Intelligence Unit reported that: [439:  Ibid p 50.]  [440:  Ibid p 9.]  [441:  Ibid p 15.] 

Most [Registry] staff interviewed strongly advocated for the provision of dedicated legal support within the structure of the Registry. A dedicated legal officer…whose only functions were to support the activities of the Registry, would improve the time it takes to respond to enquiries and provide better and more consistent quality assessments of reporting periods and registrable offences.[footnoteRef:442] [442:  Ibid p 50.] 

The Workforce Intelligence Unit emphasised the significant amount of legal support needed by Registry officers to interpret and apply the CPOR Act. It stated that due to a lack of capacity, legal officers were not involved in the quality assurance process for creating Register cases, even though this would ‘greatly assist in lowering risks and errors’.[footnoteRef:443]  It stated that even once a dedicated legal officer position was established in the Registry, the Registry would still require support from the legal officers in the State Crime Command to manage the volume of legal work.[footnoteRef:444]  [443:  Ibid.]  [444:  Ibid.] 

While a full-time legal officer is currently ‘on loan’ to the Registry from the Prosecutions Command, the Commission does not consider this to be adequate to ensure that Registry staff have timely access to expert legal advice on an ongoing basis. This legal officer is also responsible for providing legal support to the Homicide Squad,[footnoteRef:445] and the fact that the officer is ‘on loan’ means that the needs of other squads may in future cause that officer to be reallocated away from the Registry.  [445:  Governance, Risk & Compliance, NSW Police Force, Child Protection Register – Governance and Accountability Arrangements for the NSW Police Force, 12 December 2018, D/2018/1013232, NSW Police Force response to Law Enforcement Conduct Commission Notice 978 of 2018, p 7.] 

The NSW Police Force in its response to a draft of this final report stated that it ‘agrees the Registry requires ongoing legal support’ but ‘does not want to restrict its legal services delivery model, noting that the Registry is supported by both the Police Prosecutions Command and the Office of the General Counsel’.[footnoteRef:446] [446:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure B – Submissions on Proposed Recommendations).] 

The NSW Police Force has acknowledged that the statutory framework provided by the CPOR Act is ‘complex, ambiguous, and provides for uncertainty’,[footnoteRef:447] and that the Registry faces ‘significant challenges’ in performing its functions under the current legislation.[footnoteRef:448] To ensure that the Registry has guaranteed and ongoing access to the expert legal support it needs to apply such a difficult legal framework, a dedicated legal position, for the reasons given by the Workforce Intelligence Unit, is a necessity.  [447:  NSW Police Force response to the interim report of Operation Tusket, 23 October 2018, F/2018/94374; D/2018/851613, pp 2 and 3. ]  [448:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 23 October 2018, F/2018/94374, D/2018/851674.] 

The Commission recommends that the NSW Police Force establish one (if not more) legal officer positions within the Registry, dedicated solely to supporting Registry staff, and ensure that position is filled as soon as possible. 
[bookmark: _Ref9612678][bookmark: _Toc22277342]Establish a dedicated legal officer position in the Child Protection Registry. The NSW Police Force establish at least one ongoing legal officer position within the Registry that is dedicated solely to supporting Registry staff, and fill that position as a matter of priority.
[bookmark: _Toc8913551][bookmark: _Toc9428412][bookmark: _Toc12020364][bookmark: _Toc14790530][bookmark: _Toc15478413][bookmark: _Toc22627812]Registrable persons should be provided with the basis for decisions about their status and reporting period
The Commission recommends that the NSW Police Force increase the transparency and accountability of its decision-making under the CPOR Act. 
Once the NSW Police Force has determined that an offender is a registrable person under the CPOR Act, it would be beneficial for the NSW Police Force to provide that person with a letter setting out the factual and legal basis upon which it has concluded they are registrable. The letter should also inform the person of their reporting period, as at the date of the letter, and how that period had been calculated.[footnoteRef:449]  [449:  The letter would need to acknowledge that the person’s reporting period would be subject to change if the person subsequently spent time in government custody, travelled overseas, or committed another registrable offence.] 

This could be achieved by providing the registrable person with a document very similar to the ‘Child Protection Registry Case Determination’ form that the Registry currently completes for each new Register case. That form sets out the Registry’s understanding of the details of the person’s offending, and which sections of the CPOR Act apply to the person.
This information would enable registrable persons to alert the NSW Police Force to errors in details about their offending, or raise any legal questions regarding interpretation of the Act. It would therefore contribute towards quality assurance.
As a matter of principle and good administrative practice, when a decision is made that a person is required to comply with legal obligations which do not apply to other persons, that person should be given the reasons for that decision.
The NSW Ombudsman in its review of the first few years of the Register’s operation noted there was support amongst those stakeholders who made submissions ‘for an enhanced process to allow persons to question or better understand the calculation of their reporting period’.[footnoteRef:450] The Ombudsman suggested that if, for example, the initial notification given to a person included information about how their reporting period had been calculated, this may reduce the requests for explanations or recalculations, and therefore have a positive impact on the Registry’s workload.[footnoteRef:451]  [450:  New South Wales Ombudsman, Review of the Child Protection Register: Report under s 25(1) of the Child Protection (Offenders Registration) Act 2000 (2005) p 92.]  [451:  Ibid p 111.] 

[bookmark: _Toc22277343]Provide reasons for decisions under the CPOR Act. The NSW Police Force provide written notification to each person placed on the Register of the basis upon which their status as a registrable person and their reporting period has been determined, including the sections of the CPOR Act relied on. For persons already on the Register, this information is to be provided upon request.
NSW Police Force response to Recommendation 6: The NSW Police Force stated that it supports this recommendation. 






[bookmark: _Ref9250310][bookmark: _Ref9250443][bookmark: _Ref9350160][bookmark: _Toc22627813]
Responsibilities of courts and other authorities in relation to the register


[bookmark: _Toc22627814]Introduction
The NSW Police Force is not the only organisation that has statutory obligations in relation to the Child Protection Register (the Register). The Child Protection (Offenders Registration) Act 2000 (NSW) (the CPOR Act) and the Child Protection (Offenders Registration) Regulation 2015 (NSW) (the CPOR Regulation) require courts and ‘supervising authorities’ to assist in the implementation of the Register. Supervising authorities include those agencies that supervise persons while they are serving their sentence, for example Corrective Services NSW or the Department of Justice.[footnoteRef:452] [452:  Child Protection (Offenders Registration) Regulation 2015 (NSW) reg 4.] 

Under the CPOR Act courts are responsible for notifying the NSW Police Force and other authorities when they sentence a ‘registrable’ person. However, in practice, responsibility for determining that a person is registrable has fallen to the NSW Police Force.  Courts and other authorities also have statutory obligations to notify persons about their reporting obligations under the CPOR Act. 
Independent reviews of the CPOR Act have indicated that there have been problems with the performance of these interagency responsibilities for many years.[footnoteRef:453] These problems and the impact they have had on the workload of the Child Protection Registry are discussed in this chapter. [453:  New South Wales Ombudsman, Review of the Child Protection Register: Report under s 25(1) of the Child Protection (Offenders Registration) Act 2000 (2005); Ministry for Police and Emergency Services (NSW), Report: Statutory review of the Child Protection (Offenders Registration) Act 2000 (2013).] 

Throughout Operation Tusket we have worked with the NSW Police Force to facilitate interim solutions to some of the problems encountered by Registry staff created by the breakdown in performance of interagency responsibilities. These interim solutions are outlined in this chapter and we make recommendations regarding interagency governance arrangements in Chapter ‎9. 
Ultimately, the respective roles of the courts, the NSW Police Force and supervising authorities in relation to the maintenance of the Register need to be reconsidered as part of the comprehensive legislative review of the CPOR Act that we recommend in Chapter ‎6. 
[bookmark: _Ref9429882][bookmark: _Toc22627815]Courts’ obligations to inform the NSW Police Force and other authorities that a registrable person has been sentenced 
The CPOR Act does not expressly give any agency or authority responsibility for determining whether a particular offender is a registrable person, or for deciding which reporting period applies to them under the CPOR Act.
However, s 4 of the CPOR Act requires the court that sentences a person for a registrable offence (the ‘sentencing court’) to notify the Commissioner of Police that it has done so, ‘as soon as practicable’ after the sentencing.[footnoteRef:454] Section 4 also requires the sentencing court to notify the person’s ‘supervising authority’, and provide written notification to the registrable person themselves of their reporting obligations under the CPOR Act.[footnoteRef:455]  [454:  Child Protection (Offenders Registration) Act 2000 (NSW) s 4(2)(a).]  [455:  Under the CPOR Regulation this latter obligation, to notify the registrable person, has been removed from the sentencing courts in most cases and placed on supervising authorities and the NSW Police Force: see section ‎7.4 below.] 

Parliament did not intend judicial officers to have a role in deciding whether or not a person was a ‘registrable person’ under the CPOR Act. In 2001, the Minister for Police stated during parliamentary debate about the CPOR Act (prior to the Act actually commencing): 
The Act creates a system under which a person's registrable person status or registration period is not a matter for determination by the courts. Rather, these matters flow automatically from a finding of guilt, subject to very low sentencing thresholds being met, and the offender's overall registrable offence record. The role of the courts is simply to inform registrable persons of their obligations under the Act, with this being done by the administrative arm of the courts, rather than by the judiciary.[footnoteRef:456]  [456:  New South Wales, Parliamentary Debates, Legislative Assembly, 20 June 2001, p 14854 (Paul Whelan, Minister for Police).] 

Unfortunately it became clear early on that interpreting and applying the provisions of the CPOR Act to identify who was a registrable person was not a simple exercise. In many cases it required the consideration of a significant amount of information and the exercise of judgement, and could not merely ‘flow automatically from a finding of guilt’. 
In 2003 the NSW Ombudsman initiated a review of the first two years of operation of the Register.[footnoteRef:457] The Director of Local Courts in her submission to the Ombudsman acknowledged there was ‘a high incidence of written notification not being provided to registrable persons at the time a relevant sentence is imposed’.[footnoteRef:458] She submitted that one of the main reasons for the courts’ difficulties in notifying registrable persons of their obligations was the ‘complex criterion applying to registrable persons’.[footnoteRef:459] The Director further submitted that: [457:  New South Wales Ombudsman, Review of the Child Protection Register: Report under s 25(1) of the Child Protection (Offenders Registration) Act 2000 (2005).]  [458:  Ibid p 54.]  [459:  Ibid.] 

[court registry staff] must have regard to a variety of factors including the nature of the offence, the age of the victim, the existence of previous relevant convictions and the nature of the sentence imposed. The complexity of the interplay of these factors precludes any automatic electronic flag being created on case management systems to identify offenders as registrable persons.[footnoteRef:460] [460:  Ibid p 55.] 

The Director of Local Courts raised the argument that:
… there is an ‘inherent incongruity’ in a situation that removes judicial officers from involvement in advising of registration obligations, but that retains the requirement for sentencing courts…this, combined with the complexity of the assessment process, creates an unreasonable burden for [court registry] staff.[footnoteRef:461] [461:  Ibid p 58.] 

The Director of Local Courts informed the NSW Ombudsman that given the difficulty court staff experienced in applying the CPOR Act, the NSW Police Force had agreed to assist those staff to identify registrable persons. The NSW Police Force would identify when a person had been charged with a registrable offence, and would notify the court staff by filing a particular form with the court papers, with the information necessary to apply the CPOR Act (except finding of guilt and sentence).[footnoteRef:462] After sentencing, court staff would complete the form and send it to the NSW Police Force Registry.[footnoteRef:463]  [462:  Ibid p 55 and p 198.]  [463:  Ibid p 198.] 

The difficulties court staff experienced in attempting to determine which offenders were ‘registrable persons’ under the CPOR Act resulted in that responsibility being shifted onto the NSW Police Force, specifically the Child Protection Registry (the Registry). In practice it is the Registry that makes the ultimate decision as to whether a person meets the definition of a registrable person under the CPOR Act, and creates a Register case for the person.[footnoteRef:464]  [464:  NSW Police Force, Child Protection Register Standard Operating Procedures (2016) NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 929 of 2017, pp 16-17.] 

The Registry also notifies the person’s supervising authority that it has a registrable person under its supervision, and calculates the person’s reporting period.[footnoteRef:465] [465:  NSW Police Force, Child Protection Register Standard Operating Procedures (2016) NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 929 of 2017, p 17.] 

[bookmark: _Toc22627816]Registry’s reliance on information from court proceedings
The Registry requires the details of the offence or offences a person was sentenced for, the sentence they received, the offender’s age at the time, and the facts of any relevant previous convictions, in order to accurately determine whether that person is required to be placed on the Register, and if so, the length of their reporting period.
It is common for changes to charges and/or to facts (proven or agreed between the prosecution and defence) to occur during criminal proceedings. Such changes must be communicated to Registry staff in order for them to make correct decisions under the CPOR Act about a person’s ‘registrable’ status and their reporting period. 
[bookmark: _Toc8913556][bookmark: _Toc9428417][bookmark: _Toc12020369][bookmark: _Toc14790535][bookmark: _Toc15478418][bookmark: _Toc22627817]Difficulties which arise when charges are amended or replaced
Registry staff advised us that problems can arise when prosecutors amend or withdraw charges involving registrable offences, and replace them with charges for non-registrable offences.[footnoteRef:466] Registry staff stated this occurs on a weekly basis. If the Registry is not made aware of these changes, it can result in persons being incorrectly placed on the Register.  [466:  Law Enforcement Conduct Commission consultation with NSW Police Force, Parramatta, 18 October 2018.] 

Difficulties also arise when, during sentencing for a non-registrable offence (the principal offence), the offender asks the court to take into account registrable offences for which he or she has been charged, but not convicted. This is a sentencing practice referred to as ‘taking into account matters on a Form 1’.[footnoteRef:467] An example is the case of Mr SS in Case Study 9 below. [467:  Crimes (Sentencing Procedure) Act 1999 (NSW) pt 3 div 3; Attorney General’s Application under s 37 of the Crimes (Sentencing Procedure) Act 1999 No 1 of 2002 [2002] NSWCCA 518 [2].] 

[bookmark: _Toc22280907]Person incorrectly placed on the Register after charges replaced at court
Mr SS[footnoteRef:468] was charged by the NSW Police Force with multiple registrable offences in 1999. However, during the court proceedings it appears the decision was made to prosecute Mr SS for a different offence, which was not a registrable offence. He was convicted for that non-registrable offence in 2001. However, when the judge was calculating the sentence to impose on Mr SS for the non-registrable offence, Mr SS asked the judge to ‘take into account’ other charges he had not been convicted of, including the registrable offences from 1999.  [468:  Mr SS’s case was referred to in an email produced by the NSW Police Force in response to Law Enforcement Conduct Commission Notice 977 of 2018: Email from Inspector, NSW Police Force, to Child Protection Registry, NSW Police Force, Subject: re reporting period errors, 25 October 2016. The Commission retrieved additional information about Mr SS’s case from COPS and JusticeLink.] 

It appears that after his conviction for the non-registrable offence, the NSW Police Force concluded Mr SS was a registrable person under the CPOR Act because his registrable offences from 1999 had been taken into account for the purposes of his sentencing. He was placed on the Register in August 2004. 
However, if a person’s registrable offences are only listed on a Form 1 and ‘taken into account’ during sentencing, the person will not be a registrable person under the CPOR Act.[footnoteRef:469] [469:  An offender is only a registrable person if he or she has been ‘sentenced in respect of a registrable offence’: Child Protection (Offenders Registration) Act 2000 (NSW) s 3A. The Court of Criminal Appeal has stated that when a court takes into account offences on a Form 1, it is not sentencing for those offences, only for the principal offence: Attorney General’s Application under s 37 of the Crimes (Sentencing Procedure) Act 1999 No 1 of 2002 [2002] NSWCCA 518 [35]-[39].] 

In October 2016 the NSW Police Force discovered what had occurred in Mr SS’s case, and concluded that he should never have been placed on the Register.
The Registry staff also informed the Commission that they have experienced problems with accessing information about court outcomes when the Commonwealth Director of Public Prosecutions (CDPP) takes over the prosecution of a registrable offence.[footnoteRef:470] They informed us that the CDPP will often withdraw the charges for registrable offences initially laid by the NSW Police Force and replace them with other charges for (Commonwealth) registrable offences. These replacement charges do not get entered into the NSW Police Force Computerised Operational Policing System. Unless the CDPP manually notifies the Registry about the replacement charges, the Registry will not know if the person is convicted and sentenced for those replacement offences.  [470:  Law Enforcement Conduct Commission consultation with NSW Police Force, Parramatta, 11 April 2018, and Law Enforcement Conduct Commission consultation with NSW Police Force, Parramatta, 18 October 2018. See Crimes (Sentencing Procedure) Amendment (Sentencing Options) Act 2017 (NSW).] 

[bookmark: _Toc8913557][bookmark: _Toc9428418][bookmark: _Ref9436183][bookmark: _Ref10560480][bookmark: _Toc12020370][bookmark: _Toc14790536][bookmark: _Toc15478419][bookmark: _Toc22627818]Difficulties when persons charged with registrable offences are found to be suffering from mental impairment or illness 
On occasion persons charged with registrable offences are dealt with by courts under the Mental Health (Forensic Provisions) Act 1990 (NSW) (Mental Health (FP) Act) due to their mental impairment or illness.
Under the CPOR Act, a person will become registrable if a sentencing court makes certain orders under the Mental Health (FP) Act which result in the person being held in custody or detained.[footnoteRef:471] The Registry requires access to detailed information about the terms of the orders made under the Mental Health (FP) Act to apply the CPOR Act correctly.  [471:  These include an order under s 24(1)(b) of the Mental Health (Forensic Provisions) Act 1990 (NSW) that ‘causes a person to be kept in custody’, or any ‘order of detention’ under s 27 or s 39 of that Act: Child Protection (Offenders Registration) Act 2000 (NSW) s 3 (definition of ‘sentence’).] 

Registry officers informed us that it is very difficult for them to get the information necessary to determine if a relevant order has been made under the Mental Health (FP) Act. They advised that it is challenging to get access to information about orders or other determinations that have been made in a person’s case after their case has been referred to the Mental Health Review Tribunal.[footnoteRef:472] There is no system which notifies the Registry when an order has been made under the Mental Health (FP) Act.  An officer in the Registry must monitor the progress of a case over months or even years, and periodically call a contact person in NSW Health or the court to request information about the status of a person’s case.[footnoteRef:473] [472:  Law Enforcement Conduct Commission consultation with NSW Police Force, Parramatta, 11 April 2018.]  [473:  Law Enforcement Conduct Commission consultation with NSW Police Force, Parramatta, 11 April 2018.] 

Even if Registry officers are able to identify that a relevant order has been made under the Mental Health (FP) Act, and therefore that the person is a registrable person, the officers then need to determine whether the terms of the order made are such that the person should be considered to be in ‘government custody’. If they meet the definition of government custody in the CPOR Act, their reporting obligations will be suspended.[footnoteRef:474] If they do not, those persons are required to report their personal information to police, and will potentially be committing an offence if they fail to do so.  [474:  Child Protection (Offenders Registration) Act 2000 (NSW) s 15(1)(a).] 

Determining whether a person dealt with under the Mental Health (FP) Act meets the definition of being in government custody is itself a complex exercise in legal interpretation. It will depend on whether the person is permitted to leave the facility in which they are receiving treatment under the Mental Health (FP) Act on a regular basis, and if so on what conditions.[footnoteRef:475] The statutory review of the CPOR Act conducted by the Ministry for Police and Emergency Services in 2013 noted that there were eight different types of leave that a forensic patient can be granted during their treatment.[footnoteRef:476] Inaccurate or incomplete information about which type of leave a registrable person has been granted will impact on the accuracy of the information on the Register. [475:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3 (definition of ‘government custody’ and ‘strict government custody’).]  [476:  Ministry for Police and Emergency Services (NSW), Report: Statutory review of the Child Protection (Offenders Registration) Act 2000 (2013), p 43.] 

[bookmark: _Ref10650504][bookmark: _Toc22627819]Obligations on courts and supervising authorities to notify registrable persons about their reporting obligations
The CPOR Act requires that a registrable person be given written notice of their reporting obligations, and the consequences if they fail to comply with those obligations, ‘as soon as practicable’ after the person is sentenced.[footnoteRef:477] The NSW Police Force refers to this notification as a ‘Form 3’. A Form 3 informs a registrable person that they are required to attend a police station within seven days to provide the personal information required under the CPOR Act.[footnoteRef:478] [477:  Child Protection (Offenders Registration) Act 2000 (NSW) s 4(1).]  [478:  Form 3: Child Protection (Offenders Registration) Act 2000 Notice Issued to Registrable Person, NSW Police Force response to item 22 of Law Enforcement Conduct Commission Notice 929 of 2017.] 

It is important that a Form 3 is signed by the registrable person and a copy provided to the Registry, as it may be necessary in a prosecution for the offence of failure to comply with reporting obligations under s 17 of the CPOR Act, to prove that the person was aware of their obligations.[footnoteRef:479]   [479:  It is a defence to an offence under s 17 if the registrable person establishes that they did not receive notice of (or were otherwise unaware of) their reporting obligations: Child Protection (Offenders Registration) Act 2000 (NSW) s 17(3).] 

Under the CPOR Act and CPOR Regulation, which authority is responsible for serving the Form 3 on a registrable person depends upon the type of sentence the person receives. For example:
If a registrable person is sentenced to imprisonment, it is the responsibility of the Department of Justice to serve a Form 3 on the person (in practice this is performed by staff at Corrective Services NSW just prior to the person’s release from custody).[footnoteRef:480] This situation applies to the majority of registrable persons, and therefore most Form 3s are required to be served by Corrective Services NSW.[footnoteRef:481] The NSW Police Force has implemented a process through which it advises Corrective Services NSW that a person is to be served a Form 3.[footnoteRef:482] [480:  Child Protection (Offenders Registration) Act 2000 (NSW) s 4(1), s 6(2) and s 22(3); Child Protection (Offenders Registration) Regulation 2015 (NSW) reg 8(c).]  [481:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 61.]  [482:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure C – Requests for Corrections to the Final Draft Report).] 

If the person becomes a forensic patient, service of the Form 3 is the responsibility of the Ministry of Health.[footnoteRef:483] [483:  Child Protection (Offenders Registration) Act 2000 (NSW) s 4(1) and s 22(3) and Child Protection (Offenders Registration) Regulation 2015 (NSW) reg 8(b).] 

Sentencing courts generally retain the responsibility for serving Form 3s on those registrable persons who are not sentenced to forms of government custody.[footnoteRef:484]  [484:  Child Protection (Offenders Registration) Act 2000 (NSW) s 4(1) and s 22(3) and Child Protection (Offenders Registration) Regulation 2015 (NSW) reg 8(b).] 

The Commissioner of Police has the power under the CPOR Act to give written notice to a registrable person about their reporting obligations if the Commissioner suspects that the person may not have received such a notice.[footnoteRef:485] [485:  Child Protection (Offenders Registration) Act 2000 (NSW) s 7(1).] 

The NSW Ombudsman’s report on the Register in 2005 noted that stakeholders had reported problems with notification of registrable persons, particularly ‘where notification has remained the responsibility of the courts’. [footnoteRef:486] As noted above, the Director of the Local Courts acknowledged there had been ‘a high incidence of written notification not being provided to registrable persons’ at the point of sentencing due to the difficulty of determining who was a registrable person under the CPOR Act and other practical issues.[footnoteRef:487] [486:  New South Wales Ombudsman, Review of the Child Protection Register: Report under s 25(1) of the Child Protection (Offenders Registration) Act 2000 (2005) p 54.]  [487:  Ibid p 55.] 

Problems with notifications were raised again during the statutory review of the CPOR Act in 2013. That statutory review reported that ‘[t]he majority of stakeholders were unanimous in their views that processes driving the system of written notification were not working effectively’.[footnoteRef:488] The Department of Attorney General and Justice advised the statutory review that in the eight years since the Ombudsman’s report, there had been ‘minimal change’ to the processes for notifying registrable persons of their reporting obligations.[footnoteRef:489] The practical problems with notification that the Director of Local Courts raised in 2003 had continued.[footnoteRef:490]  [488:  Ministry for Police and Emergency Services (NSW), Report: Statutory review of the Child Protection (Offenders Registration) Act 2000 (2013) p 34.]  [489:  Ibid p 35.]  [490:  Ibid.] 

The statutory review in 2013 emphasised that:
The approach to effective notification does not lie with one agency. Each of the agencies have responsibilities requiring them to work together to ensure registrable person notifications are undertaken with clarity and in a timely manner. From a public safety and child protection aspect, it is imperative that the system work.[footnoteRef:491] [491:  Ibid p 36.] 

That statutory review recommended that the Ministry for Police and Emergency Services lead further consultation between the supervising authorities to determine ways in which the system of written notification could be improved.[footnoteRef:492] [492:  Ibid.] 

However, the information provided by the NSW Police Force during Operation Tusket suggests that the problems with service of Form 3s have continued. The NSW Police Force Workplace Intelligence Unit, which conducted a review of the Registry’s work in 2017 (the Register Staffing Review), reported that:
… in reality court staff do not always serve a Form 3 to [sic] the offender even though the responsibility to do so is clearly stated in Section 4 of the [CPOR Act]. At times where it has been served, it was found that the offender's signature was missing, which voids it …
The Registry has attempted to work with the Attorney General Department to ensure correct practices are in place for [Child Protection Register] matters, but it still proves to be a perennial problem.[footnoteRef:493] [493:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 61.] 

The Workplace Intelligence Unit recommended that the Registry ‘continue to offer their help in providing training and advice to court staff on best practices for child protection matters’.[footnoteRef:494] In December 2018, the NSW Police Force advised us that there is a ‘CPR notification Committee’ which includes Corrective Services NSW and the courts, which ‘was notified of the form 3 process’. However, despite the Registry offering training to court staff, no training had been undertaken.[footnoteRef:495] [494:  Ibid.]  [495:  Governance, Risk & Compliance, NSW Police Force, Child Protection Register – Governance and Accountability Arrangements for the NSW Police Force, 12 December 2018, D/2018/1013232, NSW Police Force response to Law Enforcement Conduct Commission Notice 978 of 2018, p 8.] 

In 2018 the Registry Manager reported that due to courts in New South Wales ‘very rarely’ serving notices of reporting obligations on registrable persons, staff in the Registry were required to ‘track down the whereabouts of offenders and have local police officers, or Probation and Parole officers serve notification documents on the offender, which at times can be a laborious process’.[footnoteRef:496] [496:  Manager, Child Protection Registry, NSW Police Force, Management of the Child Protection Register in New South Wales: Michael O’Brien Scholarship 2017 (2018), NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2018, p 96.] 

[bookmark: _Ref9349630][bookmark: _Toc22627820]Supervising authorities’ obligations to inform the NSW Police Force when registrable persons are released from government custody
Under s 6 of the CPOR Act supervising authorities are required to notify the NSW Commissioner of Police in writing whenever a registrable person is released from government custody (for example because they are granted parole, or finish their sentence of imprisonment, or are discharged from a mental health facility). This notice must be given as soon as practicable before or after the person leaves their supervision. 
The NSW Police Force relies on these notifications to ensure that the information in the Register about a person’s reporting obligations is kept up to date. Once a registrable person’s reporting obligations have started, the NSW Police Force is required to suspend their obligations any time they enter government custody, for example, if they are imprisoned for subsequent offending.[footnoteRef:497] When the person is released from custody, the NSW Police Force must restart their reporting obligations. The NSW Police Force must also extend the end-date for the person’s reporting obligations by the length of time they spent in government custody.[footnoteRef:498] In practice this is all done within the NSW Police Force Computerised Operational Policing System (COPS). [497:  Child Protection (Offenders Registration) Act 2000 (NSW) s 15(1)(a).]  [498:  Child Protection (Offenders Registration) Act 2000 (NSW) s 15(2).] 

When the Register was established in 2001 the NSW Police Force set up electronic systems which enabled the Corrective Services NSW Offender Integrated Management System to automatically notify COPS when a registrable person entered full-time custody, and again when the person was released.[footnoteRef:499]  [499:  Comments on Child Protection Register, NSW Police Force, Serious concerns raised regarding the Child Protection Register (CPR) reporting period timeframes and lack of review of matters prior to case finalisation, 26 May 2016, D/2016/277899, NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 914 of 2017, p 9.] 

However, at some point prior to 2014 these systems started malfunctioning. This resulted in registrable persons being in the community without the knowledge of the NSW Police Force, because their COPS records showed them as still being in custody. At the time of writing these systems had not yet been fixed, although an IT project to fix those systems was underway. The issues with the electronic systems and the need for the IT project to be prioritised and completed are discussed further in Chapter 8.
Until these systems are fixed, Registry officers need to manually restart and extend registrable persons’ reporting obligations as soon as they leave government custody. These officers rely on notifications from Corrective Services NSW.  
The NSW Police Force similarly relies on notifications from mental health facilities where registrable persons are in custody as forensic patients but are granted regular, unsupervised leave from those facilities.[footnoteRef:500] [500:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3 (definition of ‘government custody’ para (a), and definition of ‘strict government custody’) and s 6(1). ] 

The NSW Police Force informed us in October 2018 that:
The reporting periods must be recalculated on each occasion an offender enters or exists custody, or spends time in a mental health facility. Unfortunately, the Registry is not always advised when this occurs, despite section 6 of the [CPOR Act], which creates a risk of error.
The Registry is also not advised under s 6 of the Act when a person ceases to be in strict government custody at a mental health facility as a forensic patient.[footnoteRef:501] [501:  NSW Police Force response to the interim report of Operation Tusket, 23 October 2018, F/2018/94374; D/2018/851613, p 1.] 

If the Registry is not notified when registered persons enter or leave custody, it is unable to update their reporting period end dates as required by the CPOR Act.
[bookmark: _Ref9351882][bookmark: _Toc22627821]Interim solutions to problems with information and notifications from other authorities
[bookmark: _Toc12020374][bookmark: _Toc14790540][bookmark: _Toc15478423][bookmark: _Toc22627822][bookmark: _Toc8913561][bookmark: _Toc9428422]Access to courts information system 
As the NSW Police Force has assumed the responsibility of determining which offenders are registrable persons under the CPOR Act, it is dependent on other authorities to provide it with the detailed information it needs to make these decisions correctly. Primarily this is information from the court proceedings about the person’s offending and their sentence.[footnoteRef:502] [502:  For discussion of the need for detailed information to determine who meets the definition of a registrable person under the CPOR Act, see Appendix 2 (parts ‎3 and ‎4).] 

During a consultation in April 2018, Registry staff advised us that their most reliable source of information about court results is JusticeLink, an online system that contains information recorded by court staff about outcomes following criminal proceedings. However, only two officers in the Registry had access to that system, and could only access local court information.[footnoteRef:503]  [503:  Law Enforcement Conduct Commission consultation with NSW Police Force, Parramatta, 11 April 2018.] 

In the Commission’s interim report on Operation Tusket we recommended that the NSW Police Force secure read-only access for all Registry staff to information in JusticeLink across all courts. In its response to our interim report, in October 2018 the NSW Police Force stated that the Registry staff had been allocated access to JusticeLink, and ‘[f]ormal arrangements are currently being finalised’.[footnoteRef:504] [504:  NSW Police Force response to the interim report of Operation Tusket, 23 October 2018, F/2018/94374; D/2018/851613, p 4.] 

The Commission welcomes this improvement. However access to JusticeLink is only a partial and interim solution to the problems the Registry experiences with timely access to detailed information which is crucial if it is to correctly apply the CPOR Act. JusticeLink only contains the court outcomes; it does not contain the ‘Agreed Facts’ which are contained in hard copy files at the court (or with the prosecutors). These Agreed Facts often contain relevant details about the offences committed. Also, JusticeLink does not have the functionality to notify the Registry that a person has been sentenced for a registrable offence. 
[bookmark: _Toc8913562][bookmark: _Toc9428423][bookmark: _Toc12020375][bookmark: _Toc14790541][bookmark: _Toc15478424][bookmark: _Toc22627823]Exploring a role for prosecutors
In July 2017 the Workforce Intelligence Unit in its Register Staffing Review recommended that the Registry work with Police Prosecutors and the NSW Office of the Director of Public Prosecutions to improve court administrative processes, to ensure that documents such as the Agreed Fact Sheets are sent to the Registry.[footnoteRef:505] We were advised by the NSW Police Force in December 2018 that there has been no change to these practices.[footnoteRef:506]   [505:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 61 (rec 14).]  [506:  Governance, Risk & Compliance, NSW Police Force, Child Protection Register – Governance and Accountability Arrangements for the NSW Police Force, 12 December 2018, D/2018/1013232, NSW Police Force response to Law Enforcement Conduct Commission Notice 978 of 2018, p 8.] 

In November 2018 the Commission facilitated a meeting with senior officers from the Child Abuse and Sex Crimes Squad, the Registry and the Prosecutions Command of the NSW Police Force to discuss the merits of a role for prosecutors in passing on factual information to the Registry in a subset of complex cases. There was general agreement about the importance of the Registry having access to detailed information about the sentencing of a person who is potentially registrable under the CPOR Act. There was also agreement that prosecutors are well placed to provide this information. However, the Acting Director from the Prosecutions Command ultimately favoured the development of an electronic system to automatically send this information from the courts to the Registry. Such a system would need to be implemented by the Department of Justice.[footnoteRef:507]  [507:  Email from Police Prosecutions Command, NSW Police Force, to Law Enforcement Conduct Commission, 20 December 2018.] 

In November 2018 the Commission wrote to the NSW Director of Public Prosecutions, informing him of our investigation, and the Registry’s need for detailed information about the offences for which a person has been convicted in order to apply the CPOR Act. The Commission suggested that staff in the Office of the Director of Public Prosecutions may be best placed to directly provide this information to the Registry. 
The Commission encourages the NSW Police Force to continue consultations between the Registry and Prosecutions Command, as well as with the NSW Office of the Director of Public Prosecutions, to explore ways of improving the flow of information to the Registry.
Ultimately, the issue of which authority should be responsible for identifying registrable persons must be considered as part of the review of the CPOR Act we recommend in Chapter ‎6.
[bookmark: _Ref9245784][bookmark: _Toc9428424][bookmark: _Toc12020376][bookmark: _Toc14790542][bookmark: _Toc15478425][bookmark: _Toc22627824][bookmark: _Toc8913563]Access to Corrective Services NSW information system 
The Registry requires information about a person’s criminal history to correctly calculate a person’s reporting period. The NSW Police Force must also adjust persons’ reporting periods for times spent in government custody. The majority of this information is contained in custodial records maintained by Corrective Services NSW in its Offender Integrated Management System (OIMS). 
In 2015 and in 2016 the Registry Manager contacted the Assistant Commissioner (Corrections and Strategy) at Corrective Services NSW, seeking access for Registry staff to OIMS, to make it easier for them to keep the information on the Register up to date.[footnoteRef:508] Although the Assistant Commissioner was supportive of the idea, the Registry staff were not granted access.[footnoteRef:509]  [508:  Email from Child Protection Registry, NSW Police Force, to Corrections Strategy and Policy, Corrective Services NSW, 15 December 2015, NSW Police Force response to item 4 of Law Enforcement Conduct Commission Notice 929 of 2017; Email from Child Protection Registry, NSW Police Force, to Corrections Strategy and Policy, Corrective Services NSW, 23 May 2016, NSW Police Force response to item 4 of Law Enforcement Conduct Commission Notice 929 of 2017.]  [509:  Email from Corrections Strategy and Policy, Corrective Services NSW, to Child Protection Registry, NSW Police Force, 15 December 2015, NSW Police Force response to item 4 of Law Enforcement Conduct Commission Notice 929 of 2017.] 

In early 2018 the Registry Manager in his report on the management of the Register noted that despite his requests the Registry still did not have access to OIMS. He recommended that the Registry be given read-only access, stating it would ‘save Registry staff an inordinate amount of time’ and would be ‘an invaluable tool to … ensure accuracy in the Registry case creation and allocation process’.[footnoteRef:510] [510:  Manager, Child Protection Registry, NSW Police Force, Management of the Child Protection Register in New South Wales: Michael O’Brien Scholarship 2017 (2018), NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2018, p 10 and p 50.] 

In July 2018 the Commission facilitated a meeting between the Assistant Commissioner (Corrections Strategy and Policy) at Corrective Services NSW, the Commander of the Child Abuse and Sex Crimes Squad and the Manager of the Registry. At that meeting the Assistant Commissioner stated that he could grant the Registry staff read-only access to OIMS if appropriate information security protections were in place.[footnoteRef:511]  [511:  Law Enforcement Conduct Commission consultation with NSW Police Force, Sydney, 26 July 2018.] 

In the Commission’s interim report in August 2018 we recommended that the NSW Police Force develop a Memorandum of Understanding with Corrective Services NSW to secure read-only access to OIMS for the Registry staff. The NSW Police Force informed us in October 2018 that an agreement was being drafted between the NSW Police Force and Corrective Services NSW to enable access to OIMS for the Registry staff. In December 2018 the Registry Manager informed us that his staff had been given access to OIMS.[footnoteRef:512] [512:  Law Enforcement Conduct Commission consultation with NSW Police Force, Sydney, 4 December 2018.] 

The Registry’s access to OIMS will increase efficiency and reduce the risk of errors in the maintenance of the Register. However, there remains an urgent need for the IT project to upgrade the interface between OIMS and COPS to be completed, so that the automated links between OIMS and COPS can be re-established (see further the discussion in Chapter 8). 
[bookmark: _Ref9429432][bookmark: _Toc22627825]Conclusion 
It is clear that the practice of how registrable persons are identified, and the flow of information between the various agencies and authorities with statutory obligations in relation to the Register, has departed significantly from that intended by Parliament when the CPOR Act commenced in 2001. 
The CPOR Act provides for a system of notifications, between courts, supervising authorities, the NSW Police Force, and registrable persons. However according to the Ombudsman’s report in 2005 and the statutory review of the CPOR Act in 2013, there have been problems with these notification processes more or less since the legislation commenced. The CPOR Act does not contemplate the NSW Police Force having primary responsibility for interpreting and applying its provisions to determine who is required to be included on the Register, but this is what is currently occurring.
In its response to the Commission’s interim report on Operation Tusket, the NSW Police Force emphasised that it ‘is only one part of a multi-agency approach promoted by the legislation’.[footnoteRef:513] It highlighted the need for an ‘overarching governance structure’ across the different agencies with responsibilities under the CPOR Act. We discuss this proposal and make relevant recommendations in Chapter ‎9. [513:  NSW Police Force response to the interim report of Operation Tusket, 23 October 2018, F/2018/94374; D/2018/851613, p 2.] 

Ultimately, the roles of the courts, the NSW Police Force, and supervising authorities in relation to the Register need to be reconsidered as part of the comprehensive review of the CPOR Act that we recommend in Chapter ‎6. 
It is clear that sentencing courts are in possession of the greatest amount of information about a person’s offending. This may make them best placed to identify who meets the definition of a registrable person. 
The statutory review of the CPOR Act in 2013 noted:
The Review understands that at the time of the Ombudsman's Report the intention was that judicial officers have no role in the registration process. However, with the passage of time and the importance of notification, [Department of Attorney-General and Justice – Courts and Tribunals Services] has suggested it may be appropriate to revisit this.[footnoteRef:514] [514:  Ministry for Police and Emergency Services (NSW), Report: Statutory review of the Child Protection (Offenders Registration) Act 2000 (2013) p 35 (citations omitted).] 

The Commission supports the proposal of judicial officers having a role in the application of the CPOR Act (or its successor). Given the complexity of the CPOR Act, the Commission agrees with the NSW Police Force that ‘[t]he error rate could be significantly reduced, if the sentencing court applies the provisions of the CPOR Act and issues [written notification] on sentence, that includes the correct reporting period as set out in the legislation.’[footnoteRef:515] This is, however, a question for Parliament. [515:  NSW Police Force response to the interim report of Operation Tusket, 23 October 2018, F/2018/94374; D/2018/851613, p 6.] 

The Commission also agrees with the NSW Police Force that the ‘practical application of s 6 of the [CPOR] Act’, being the obligations on supervising authorities to notify the NSW Police Force whenever a person is released from custody, and the notification obligations more generally, should also form part of the legislative review.[footnoteRef:516]  [516:  Ibid p 7.] 

The law reform process that we recommend occur in Chapter ‎6 would create an opportunity to clarify where the responsibilities should lie for notifying registrable persons about their reporting obligations under the CPOR Act. This process should consider how the current statutory arrangements, include the notification obligations of sentencing courts and supervising authorities, have operated in practice. 
To address the concerns outlined in this chapter the law reform process should include consideration of the proposal that judicial officers be required to determine whether a person meets the statutory definition of a registrable person, and make the initial determination as to their reporting period.






[bookmark: _Ref9258915][bookmark: _Ref9349644][bookmark: _Toc22627826]
Issues with electronic systems used to maintain the Register


[bookmark: _Toc22627827]Introduction
The NSW Police Force uses its Computerised Operational Policing System (COPS) to help identify when a person has been sentenced for a registrable offence, and to record all the information on the Child Protection Register (the Register). The Register information is stored in a specific part of the system called ‘CPR COPS’.
Once the Registry has determined that an offender is a registrable person under the Child Protection (Offenders Registration) Act 2000 (NSW) (CPOR Act), it creates a ‘CPR case’ for the person in CPR COPS. The Registry enters the date that the person’s reporting obligations under the CPOR Act are due to end.
The Registry is responsible for keeping the information in CPR COPS up to date. This includes recording when a person’s reporting obligations are ‘suspended’ because the person is in government custody,[footnoteRef:517] and recording that their obligations have restarted (referred to as their case being ‘reopened’) as soon as they are released.  [517:  Child Protection (Offenders Registration) Act 2000 (NSW) s 15(1)(a).] 

Officers in the Police Area Commands and Police Districts (local commands) who are responsible for managing registrable persons rely on the accuracy of the information in CPR COPS. If a registrable person’s reporting periods are recorded in CPR COPS as ‘suspended’, until their case is reopened by the Registry, officers in the local commands will not know that the person should be making reports to the police. 
The NSW Police Force set up automatic functions in CPR COPS in 2001 to suspend or reopen a person’s case whenever they entered or left custody. 
However, in 2014 Registry officers began to notice issues with the reliability of some of the automatic functions in CPR COPS, and in 2015 it was reported that these problems had resulted in registered child sex offenders being released into the community without being monitored by the NSW Police under the CPOR Act.
[bookmark: _Toc19867575]The NSW Police Force approved an IT project in 2017 to fix the issues with the automatic functions in CPR COPS. However, at the time of writing, this project still had not been completed. We recommend that the NSW Police Force ensure that the project is completed as soon as possible.
[bookmark: _Toc22627828]Creation of ‘auto-suspend’ and ‘auto-reopen’ functions for Register cases
Whenever a registrable person enters government custody, the Registry is responsible for updating their CPR COPS case to indicate that their reporting obligations under the CPOR Act are suspended.[footnoteRef:518] When the person is released from custody, the Registry is required to ‘reopen’ their case to show that the person’s reporting obligations have restarted. The Registry also must extend the person’s reporting period end date by the amount of time the person was in custody.[footnoteRef:519] [518:  Child Protection (Offenders Registration) Act 2000 (NSW) s 15(1)(a).]  [519:  Child Protection (Offenders Registration) Act 2000 (NSW) s 15(2).] 

When the Register was established in 2001, functions were set up in CPR COPS to automatically ‘suspend’ registrable persons’ reporting obligations when they entered government custody (the auto-suspend function), and reopen their cases when they were released (the auto-reopen function).[footnoteRef:520] These automatic functions worked because of an interface between COPS and the Corrective Services NSW Offender Integrated Management System (OIMS), through which OIMS sent automatic notifications to COPS (the OIMS interface).[footnoteRef:521]  [520:  Comments on Child Protection Registry, NSW Police Force, Serious concerns raised regarding the Child Protection Register (CPR) reporting period timeframes and lack of review of matters prior to case finalisation, 26 May 2016, D/2016/277899, NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 914 of 2017, p 9.]  [521:  Ibid.] 

In 2014 Registry officers began to notice that there were issues with the reliability of these automatic functions in CPR COPS and the OIMS interface. 
[bookmark: _Ref9259006][bookmark: _Toc22627829]Problems with the auto-suspend and auto-reopen functions resulted in registered sex offenders being unmonitored
In December 2014 officers in the Registry requested assistance from NSW Police Force Business and Technology Services (BTS) to look into an apparent problem that OIMS and CPR COPS were not working together to flag movements of registrable persons who were going in and out of custody.[footnoteRef:522] [522:  Child Protection Registry, NSW Police Force, BTS Work Request Application Form, 8 December 2014, D/2014/444902, NSW Police Force response to item 11 of Law Enforcement Conduct Commission Notice 929 of 2017.] 

In early March 2015, an officer working in a local command raised concerns that deficiencies in the way the NSW Police Force tracked registrable offenders who were in custody were ‘essentially enabling [registrable persons] to “drop off the radar” and avoid monitoring’.[footnoteRef:523] The officer reported that two registrable persons within his command had been released from custody but their case had not been reopened on CPR COPS. These two men’s cases are discussed in Case Studies 10 and 11. As a result of his COPS Register case not reopening, the person in Case Study 10 had avoided reporting to the NSW Police Force under the CPOR Act for a period of almost two years.  [523:  Officer, NSW Police Force, Request for the New South Wales Police Force Child Protection Register, State Crime Command, to rectify current deficiencies, 18 March 2015, D/2015/154123, NSW Police Force response to item 17(a) of Law Enforcement Conduct Commission Notice 929 of 2017, p 1.] 

[bookmark: _Toc22280908] Registered person not reporting for two years due to systems malfunction 
Mr BB[footnoteRef:524] was placed on the Register in 2005 following his conviction and imprisonment for sexual intercourse with a child. His reporting period was 15 years. [524:  Mr BB’s CPR case file was produced by the NSW Police Force in response to item 2(a) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

Between 2008 and 2012 Mr BB was convicted of a number of offences and spent multiple periods in prison. In November 2012, he was charged with multiple counts of assault and was refused bail. On 8 January 2013, while Mr BB was being held on remand, the Registry marked his reporting obligations as ‘suspended – in custody’ on CPR COPS. 
When Mr BB was acquitted of the charges and released in January 2013, his case on CPR COPS did not automatically reopen. As a result, for almost two years after he was released, Mr BB was recorded in CPR COPS as still being in custody, until 5 December 2014 when a member of the public alerted the police to his location in the community and the Registry manually reopened his case. 
During this almost two year period, the NSW Police Force did not take any action against Mr BB for failing to comply with his reporting obligations under the CPOR Act, despite the fact he was arrested and granted bail (for offences unrelated to the Register) in August 2013 and in May 2014. 
In March 2015, the NSW Police Force charged Mr BB with failing to comply with his reporting obligations. He was subsequently convicted on two counts and sentenced to 12 months’ imprisonment, with a non-parole period of 9 months. 
[bookmark: _Toc22280909]System failed to show high risk registered person had been released 
In October 2000 Mr RR[footnoteRef:525] was convicted of sexual intercourse with a child and aggravated indecent assault of a child and was sentenced to four years’ imprisonment, with a non-parole period of two years.  [525:  Mr RR’s CPR case file was produced by the NSW Police Force in response to item 2(b) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

Mr RR was released on parole in October 2002, and the NSW Police Force determined he was a registrable person with a reporting period of 15 years. 
In June 2014 Mr RR was arrested and charged with two counts of possessing child abuse material and one count of failing to comply with reporting obligations under s 17 of the CPOR Act. He was refused bail and was held on remand. As he was in custody, in July 2014 Mr RR’s reporting obligations were recorded as ‘suspended’ in CPR COPS. 
In January 2015 Mr RR was convicted of all three offences and was sentenced to a minimum of six months’ imprisonment, backdated to reflect his time on remand.
In February 2015 Corrective Services NSW notified Mr RR of his obligation to report to a police station by 6 March 2015, and he was released.
On 1 March 2015 Mr RR attended a police station to report his details. Officers at the station realised that Mr RR’s ‘CPR case’ on COPS had not reopened when he was released from prison. They contacted the Registry and the Registry manually reopened his case.
The NSW Police Force completed a threat assessment for Mr RR which classified him as high risk. His offending subsequent to being put on the Register classified him under the CPOR Act as a person who would have reporting obligations for the remainder of his life.
[bookmark: _Toc22627830]Reports from the Registry about need to fix the auto-suspend and auto-reopen functions
On 28 September 2015 the Registry Manager sent a request for ‘urgent assistance’ from BTS regarding the problem with the ‘auto-reopen’ function not working reliably to reopen Register cases in CPR COPS when registrable persons were released from custody.[footnoteRef:526]  [526:  Child Protection Registry, NSW Police Force, Request for urgent assistance from Business and Technology Services, 28 September 2015, D/2015/486821, NSW Police Force response to item 3 of Law Enforcement Conduct Commission Notice 914 of 2017.] 

He reported that the Registry had initiated an audit of the registrable persons listed on CPR COPS with a status of ‘Suspended in custody’ in August 2015. It identified six registrable persons who had been living in the community and had not reported to police. It also identified one registrable person who had been released from custody in July 2005, and should have been reporting under the CPOR Act for 10 years, but he had never made an initial report to police.[footnoteRef:527] Due to the failure of the auto-reopen function, the Registry had not been aware that these registrable persons had been released from prison.[footnoteRef:528] [527:  Ibid.]  [528:  Ibid.] 

The Registry Manager stated the failure of the ‘auto-reopen’ function also meant that the reporting period end dates for many registrable persons could be incorrect, as they had not been extended for time spent in custody.[footnoteRef:529] [529:  Ibid.] 

The Registry Manager concluded that ‘[i]t would also appear that this has been the case for years with COPS, and it is unknown how many other Registrable Persons this may have affected’. He recommended that BTS address the issue ‘without delay’.[footnoteRef:530] The Acting Commander of the State Crime Command supported the Registry Manager’s recommendation and noted: [530:  Ibid.] 

The issue requires urgent consideration. A high degree of risk to NSWPF exists in the circumstances outlined…it is not only a risk for NSWPF; the community is also in jeopardy.[footnoteRef:531] [531:  Comments on Child Protection Registry, NSW Police Force, Request for urgent assistance from Business and Technology Services, 28 September 2015, D/2015/486821, NSW Police Force response to item 3 of Law Enforcement Conduct Commission Notice 914 of 2017.] 

From October 2015 to May 2016 four further reports were submitted raising the issues with the auto-suspend and auto-reopen function in CPR COPS and the OIMS interface.[footnoteRef:532]  [532:  Child Protection Registry, NSW Police Force, Further issues and risks identified within the Child Protection Registry, 16 October 2015, D/2015/527743, NSW Police Force response to item 5 of Law Enforcement Conduct Commission Notice 914 of 2017 p 7; Child Protection Registry, NSW Police Force, Serious concerns raised regarding the Child Protection Register (CPR) reporting period timeframes and lack of review of matters prior to case finalisation, 26 May 2016, D/2016/277899, NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 914 of 2017; Business Risk Committee – Child Protection Register, 12 April 2016, and Business Risk Committee – Child Protection Register, 9 May 2016, both in NSW Police Force response to item 11 of Law Enforcement Conduct Commission Notice 929 of 2017.] 

[bookmark: _Toc22627831]Auto-suspend and auto-reopen functions turned off and IT upgrade project approved
In June 2016 a Business Analyst appointed by BTS to examine the issues with the OIMS interface concluded that a joint project between the NSW Police Force, Corrective Services NSW and the Department of Attorney-General and Justice would be required to address the failings of the interface.[footnoteRef:533] [533:  Comments on Child Protection Registry, NSW Police Force, Serious concerns raised regarding the Child Protection Register (CPR) reporting period timeframes and lack of review of matters prior to case finalisation, 26 May 2016, D/2016/277899, NSW Police Force response to item 7 of Law Enforcement Conduct Commission Notice 914 of 2017, p 10.] 

In April 2017 the Commander of the Sex Crimes Squad reported that her staff had appeared before the Senior Officers board, which was chaired by the Deputy Commissioner of Field Operations:
to highlight the case that the Child Protection Registry has an urgent priority within the NSWPF to have the Child Protection Register (CPR) COPS application enhanced and have its interfaces with external systems (NSW Correction OIMS) replaced due to data quality issues which are leading to poor management of Registrable Persons in the community.[footnoteRef:534] [534:  Email from Sex Crimes Squad, NSW Police Force, Subject: Business risk report – Sex Crimes March 2017, 10 April 2017, NSW Police Force response to item 19(a) of Law Enforcement Conduct Commission Notice 929 of 2017.] 

In around June 2017 NSW Police Force approved the project to upgrade CPR COPS and the OIMS interface (the CPR COPS upgrade project).[footnoteRef:535]  [535:  Child Protection Register – Business Risk Committee – June 2017, NSW Police Force response to item 19(a) of Law Enforcement Conduct Commission Notice 929 of 2017.] 

At around the same time the NSW Police Force disabled the auto-suspend and auto-reopen functions in CPR COPS.[footnoteRef:536] This increased the workload for the Registry officers as once these automatic functions had been turned off, the Registry officers were required to: [536:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 7 and p 33.] 

‘perpetually review’ the accuracy of Register cases, because as soon as a registrable person went into or was released from custody, their CPR case would become inaccurate, and 
manually request custody reports from Corrective Services NSW, reopen the cases and re-calculate the reporting periods when registrable persons were released from custody.[footnoteRef:537] [537:  Ibid p 6 and p 33.] 

The Workforce Intelligence Unit within the NSW Police Force Human Resources Command completed a review of the Registry’s workload in July 2017 (the Register Staffing Review). The Workforce Intelligence Unit recommended that ‘the project to fix the COPS interface with OIMS should be prioritised and begin as soon as possible’.[footnoteRef:538]  [538:  Ibid p 62.] 

The Workforce Intelligence Unit emphasised the Registry would need to continue to ‘perpetually review’ the Register cases ‘[u]ntil the issues with COPS have been fixed’.[footnoteRef:539] The Unit warned that ‘[t]he longer it takes to fix the issues with COPS, the more out of date and incorrect the [results of the review of Register case files] will be’.[footnoteRef:540]  [539:  Ibid p 29.]  [540:  Ibid p 32.] 

In early 2018 the Registry Manager recommended in his scholarship report on the management of the Register that the NSW Police Force prioritise the CPR COPS upgrade project.[footnoteRef:541] [541:  Manager, Child Protection Registry, NSW Police Force, Management of the Child Protection Register in New South Wales: Michael O’Brien Scholarship 2017 (2018), NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2018, p 63.] 

However, in December 2018 the NSW Police Force informed us that the CPR COPS upgrade project was still in the ‘recruitment process for commencement’.[footnoteRef:542] Therefore, despite the project being approved in mid-2017, and the Workforce Intelligence Unit’s recommendation that it ‘be prioritised and begin as soon as possible’, 18 months later the project had not started. In September 2019 the NSW Police Force advised the Commission that the project was underway.[footnoteRef:543] [542:  Governance, Risk & Compliance, NSW Police Force, Child Protection Register – Governance and Accountability Arrangements for the NSW Police Force, 12 December 2018, D/2018/1013232, NSW Police Force response to Law Enforcement Conduct Commission Notice 978 of 2018, p 8.]  [543:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure B – Submissions on Proposed Recommendations).] 

[bookmark: _Toc22627832]Delays in the CPR COPS upgrade project has ongoing impact on accuracy of the Register 
The delays in the implementation of the CPR COPS upgrade project, and the fact that Registry staff need to manually update Register cases for every period of incarceration until it is finished, will continue to have an impact on the workload of the Registry and the accuracy of information in the Register. 
When the NSW Police Force completed its review of 5,749 Register files in September 2018 (the CPR case review), it found 906 (15.7 per cent) of those files contained errors due to the person’s time in custody not having been recorded correctly.[footnoteRef:544] This was the most common type of error detected by the CPR case review team, comprising 35 per cent of all cases found to contain inaccuracies.[footnoteRef:545] [544:  NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 988 of 2018. For the results of the CPR case review, see the table in Appendix 1. ]  [545:  NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 988 of 2018.] 

As illustrated by the case studies in this chapter, the consequences of these type of errors are significant. If Register cases are not reopened when registrable persons exit prison, those offenders may end up living in the community without being monitored under the CPOR Act. 
Some persons on the Register frequently go in and out of prison. If the Registry officers are not aware of these periods of incarceration, they will not know to extend these offenders’ reporting obligations, as required by the CPOR Act. Case Study 12, concerning Mr LL, demonstrates the extent to which certain offenders’ reporting period end dates can become inaccurate if they are not extended for periods in custody. The NSW Police Force needed to add 900 days onto Mr LL’s reporting period end date, due to time he had spent in prison after he had been put on the Register.
[bookmark: _Toc22280910] Person’s reporting period extended by 900 days for time in custody
In September 2003 Mr LL[footnoteRef:546] was convicted of two counts of sexual intercourse against a victim under 18 years’ old and was sentenced to five years’ imprisonment. He was placed on the Register. He was released in February 2008, at which point his reporting obligations under the CPOR Act started.  [546:  Mr LL’s CPR case file was produced by the NSW Police Force in response to item 2(m) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

After 2008 Mr LL committed and was convicted of multiple offences, including failing to report under the CPOR Act, resulting in several different periods of incarceration. In total he spent almost 900 days in custody between May 2009 and December 2012. 
In 2016 the CPR case review team reviewed Mr LL’s case and realised that his reporting obligations had not been suspended and extended for his periods in custody, as required by s 15(1) and (3) the CPOR Act. 
The NSW Police Force updated the Register and informed Mr LL that his reporting obligations would continue until 2025. 
On 31 August 2019 there were 1,585 registrable persons whose reporting obligations were suspended as they were in custody at that time.[footnoteRef:547] This group represents a future workload for the Registry, because as soon as each person is released the Registry will need to manually reopen their case and update the end date of their reporting period. [547:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure D – Updated Statistics from the CPR Monthly Report and about Travel Requests).] 

As discussed in Chapter 7,[footnoteRef:548] in 2018 the Commission facilitated a meeting between Corrective Services NSW and the Child Abuse and Sex Crimes Squad, which ultimately resulted in the Registry officers being granted read-only access to OIMS. As an interim measure, this will save the Registry time in being able to access a registrable person’s custodial status and history without needing to request it from Corrective Services NSW.  [548:  See section 7.6.] 

However, CPR COPS does not notify the Registry when a registrable person enters or leaves custody, so there is no prompt in the system for the Registry to check OIMS for a particular offender. The Registry relies on manual notification from Corrective Services. The NSW Police Force advised us this does not always occur.[footnoteRef:549]  [549:  See the discussion in Chapter 7 section ‎7.5.] 

Until the CPR COPS upgrade project is completed and these auto-suspend and auto-reopen functions are turned back on, there is an ongoing risk that the Registry will not know when it needs to manually reopen a registrable person’s CPR case on COPS. This may lead to more registrable persons being unmonitored in the community or their reporting period end dates becoming incorrect. To address this risk, Registry staff must continue to ‘perpetually review’ Register cases, as noted by the Workforce Intelligence Unit, which impacts on the workload of those staff.
The Commission recommends that the NSW Police Force ensure the CPR COPS upgrade project is completed as soon as possible so that the automatic functions can again be utilised.
[bookmark: _Toc22277344]Prioritise the ‘CPR COPS’ upgrade project. The NSW Police Force prioritise the recruitment for the CPR COPS upgrade project to ensure that the project is completed as soon as possible.
NSW Police Force response to Recommendation 7: The NSW Police Force stated that it supports this recommendation. It advised (in September 2019) that the CPR COPS upgrade project was ‘underway’ and that it was anticipated that the interface between CPR COPS and OIMS would be completed in October 2019, and the remainder of the project would be completed by March 2020.[footnoteRef:550] [550:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure B – Submissions on Proposed Recommendations).] 

[bookmark: _Toc22627833]CPR COPS does not notify Registry when a registrable person has been sentenced 
The Registry relies on the information in COPS to identify when a person has been charged with a registrable offence and when a person may have been sentenced for a registrable offence. 
As discussed in Chapter ‎2, persons who are charged with potentially registrable offences are automatically flagged in CPR COPS. 
Registry staff cannot process the case further until the person is convicted and sentenced for the offence, at which point they must decide if the person falls within the definition of a ‘registrable person’ under the CPOR Act.  
Registry officers informed the Commission that CPR COPS does not notify them when there is a court outcome for a person who has been flagged as a potential registrable person.[footnoteRef:551] In order to identify whether any new registrable persons have been sentenced, Registry officers must open up every matter listed in a particular screen in CPR COPS[footnoteRef:552] to check if a court outcome for any of those matters has been recorded since the previous day. The Registry officers must check every record on the screen every day, until a court outcome appears and they can determine whether they need to create a CPR case for the person.  [551:  Law Enforcement Conduct Commission consultation with NSW Police Force, Parramatta, 11 April 2018.]  [552:  Referred to in CPR COPS as the ‘Mismatch log’.] 

For example, on 7 March 2017 there were 124 records on CPR COPS which the Registry needed to review that day, to determine if any of those persons had been sentenced for a registrable offence and needed to be put on the Register. In 54 of those cases there was a court outcome which the Registry needed to review.[footnoteRef:553] The only way for the Registry to identify which of the 124 records had such an outcome was to open up each one.  [553:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 64.] 

This inefficient system for identifying registrable persons who need to be added to the Register creates unnecessary work for Registry officers. It also creates the risk that a registrable person will be missed being put on the Register, because the Registry is not aware that they have been sentenced. While the sentencing court is required under the CPOR Act to notify the NSW Police Force any time a registrable person is sentenced, as discussed in Chapter 7,[footnoteRef:554] for a number of reasons this often does not happen in practice. [554:  See section 7.2.] 

The Workforce Intelligence Unit noted in the Register Staffing Review that ‘inconsistencies and errors’ in the way Registry officers had monitored these records in CPR COPS in the past had resulted in persons ‘not being registered when they should have been’.[footnoteRef:555] The Unit clearly spelt out the ‘inherent risk’ that if Registry staff are unable to adequately monitor records in CPR COPS to identify in a timely manner new Register cases that need to be created, local commands could have registrable persons ‘residing in their command but would be completely unaware of it.’[footnoteRef:556]  [555:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 65.]  [556:  Ibid.] 

This problem with CPR COPS has existed for a number of years. Registry officers discussed this problem with BTS in November 2014, raising concerns that some records were ‘slipping through the system’.[footnoteRef:557] In December 2014 the officers sent a formal work request to BTS to see if these issues could be addressed.[footnoteRef:558] [557:  Child Protection Register BTS Meeting Minutes, 6 November 2014, p 2, attachment to Child Protection Registry, NSW Police Force, BTS Work Request Application Form, 8 December 2014, D/2014/444902, NSW Police Force response to item 11 of Law Enforcement Conduct Commission Notice 929 of 2017.]  [558:  Child Protection Registry, NSW Police Force, BTS Work Request Application Form, 8 December 2014, D/2014/444902, NSW Police Force response to item 11 of Law Enforcement Conduct Commission Notice 929 of 2017.] 

The Workforce Intelligence Unit recommended in its Register Staffing Review in July 2017 that the relevant screen in CPR COPS be updated ‘to only show cases that are ready for a [Child Protection Register] case to be created’ (ie those matters in which a sentence or other court outcome has been recorded).[footnoteRef:559] [559:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 65.] 

In December 2018 the NSW Police Force advised us that the improvement recommended by the Workforce Intelligence Unit will be included in the CPR COPS upgrade project mentioned above.[footnoteRef:560] The need for these improvements, so that Registry staff can clearly identify each day any offenders who may need to be put on the Register, further supports our recommendation above that the NSW Police Force prioritise the completion of the CPR COPS upgrade project. [560:  Governance, Risk & Compliance, NSW Police Force, Child Protection Register – Governance and Accountability Arrangements for the NSW Police Force, 12 December 2018, D/2018/1013232, NSW Police Force response to Law Enforcement Conduct Commission Notice 978 of 2018, p 8.
] 






[bookmark: _Ref9615727][bookmark: _Toc22627834]
Improving governance, quality assurance and accountability in relation to the Register


[bookmark: _Toc22627835]Introduction
In 2014 and 2015 the NSW Police Force Child Protection Registry (the Registry) reported internally that there were a number of systemic issues which were impacting on the accuracy of the Child Protection Register (the Register).[footnoteRef:561] These issues were discussed with the NSW Police Force Executive at internal forums in 2015 and in 2016.[footnoteRef:562] [561:  See Chapter 3 section 3.2.]  [562:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019, p 2. ] 

In 2016 the NSW Police Force also acknowledged at a corporate level the need to evaluate the functioning and resourcing of the Register. One of the strategies contained in the 2016-2018 NSW Police Force Corporate Plan was: ‘Evaluate Child Protection Register resourcing and compliance arrangements’.[footnoteRef:563]  [563:  NSW Police Force, NSW Police Force Corporate Plan 2016-2018 (2016), p 2   <https://www.police.nsw.gov.au/__data/assets/pdf_file/0008/474830/Corporate_Plan_A3_18_August_2017.pdf>. ] 

The NSW Police Force has completed reviews relevant to this strategy, including a comprehensive analysis of the staffing of the Registry by the Workforce Intelligence Unit in the NSW Police Force Human Resources Command (the Register Staffing Review). This review was completed in July 2017, and made 22 recommendations.[footnoteRef:564] Between 2016 and 2018 the NSW Police Force also completed a review of 5,749 Register case files in order to identify and correct errors (the CPR case review).[footnoteRef:565] [564:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017. For a discussion of this review see Chapter 5 section 5.4.2.]  [565:  See Chapter ‎3 section ‎3.3.] 

During Operation Tusket the NSW Police Force acknowledged the need to improve governance, quality assurance and accountability in relation to the Register.
In this chapter we discuss the gaps in governance and accountability arrangements between the NSW Police Force and other authorities with responsibilities under the Child Protection (Offenders Registration) Act 2000 (NSW) (CPOR Act). We support the suggestion from the NSW Police Force that an interagency committee be established to determine the obligations and governance arrangements for the NSW Police Force and partner agencies with respect to the Register.
In addition we discuss the need to improve internal NSW Police Force governance and accountability measures between different parts of the NSW Police Force with responsibility for Register activities. Finally, we outline the need for independent auditing of the Register, designed to ensure the accuracy of the information on the Register and compliance by the NSW Police Force with the statutory framework for the Register. 
The recommendations in this chapter are intended to improve governance and accountability, improve compliance with the CPOR Act and Child Protection (Offenders Registration) Regulation 2015 (NSW) (the CPOR Regulation), and increase public confidence in the administration of the Register by the NSW Police Force in the future. However, without legislative reform, the risk of error in the Register cannot be entirely mitigated. 
[bookmark: _Toc22627836]Interagency governance framework to ensure compliance with the statutory framework
In Chapter ‎7 we discussed the issues with compliance by courts and other authorities with their responsibilities under the legislative framework created by the CPOR Act and the CPOR Regulation. There are many factors contributing to the inconsistent performance by the courts and other authorities, including the complexity and ambiguity in the CPOR Act. However, these factors are exacerbated by the absence of an appropriate interagency governance framework that defines the roles, responsibilities and practices required of each authority. 
In 2017 the Workforce Intelligence Unit in the NSW Police Force Human Resources Command recommended the creation of memorandums of understanding between the NSW Police Force and external agencies to outline agreed responsibilities and practices under the CPOR Act and the CPOR Regulation.[footnoteRef:566] In December 2018 the NSW Police Force advised us that no new memoranda have been created.[footnoteRef:567] The Commission is concerned that despite the recognition of the need for an interagency governance framework in 2017, none exists at the time of writing. [566:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 61 (Recommendation 15).]  [567:  Governance, Risk & Compliance, NSW Police Force, Child Protection Register – Governance and Accountability Arrangements for the NSW Police Force, 12 December 2018, D/2018/1013232, NSW Police Force response to Law Enforcement Conduct Commission Notice 978 of 2018, p 8.] 

In his response to the Commission’s interim report on Operation Tusket, the NSW Commissioner of Police stated that until ‘an overarching governance structure’ is put in place there exists a level of risk of errors in the Register that cannot be properly mitigated.[footnoteRef:568] He commented that: [568:  NSW Police Force, NSW Police Force response to the interim report of Operation Tusket, 23 October 2018, F/2018/94374; D/2018/851674, p 2. ] 

The NSW Police Force is only one part of a multi-agency approach promoted by the legislation. The success of the register relies heavily on a coordinated system between legislated authorities, with an overarching governance structure in place that establishes responsibility for key compliance control activities.
The NSW Police Force is committed to working with the Commission to ensure that a proper governance structure is put in place across responsible government agencies.[footnoteRef:569] [569:  Ibid.] 

The NSW Police Force suggested a committee be set up comprising of all relevant authorities and chaired by the Department of Justice to discuss the obligations, compliance risks and mitigation strategies of each authority.[footnoteRef:570] The Commission supports this suggestion. [570:  Ibid p 7.] 

[bookmark: _Toc22277345]Establish an interagency Child Protection Register Committee. The NSW Police Force initiate the establishment of a Child Protection Register Committee with relevant authorities to discuss and decide the obligations, compliance risks and mitigation strategies of each authority in relation to the statutory framework governing the Register. 
It is desirable that a committee such as that described in Recommendation 8 develop an interagency framework or memorandum of understanding to implement the decisions of the NSW Police Force and other authorities regarding the administration of the Register.
The framework will need to define the roles, obligations, and desired outcomes for each authority and articulate measurable key performance indicators to support its functioning. In keeping with the principles of good interagency governance, consideration should also be given to setting up an interagency steering group consisting of senior representatives from each authority, developing a mechanism for joint case review, and implementing appropriate information sharing, administrative and recording procedures. 
[bookmark: _Toc22277346]Develop an interagency governance framework. The NSW Police Force initiate the creation and implementation of a robust interagency governance framework to ensure consistent service delivery in accordance with each authority’s responsibilities under the statutory framework for the Register. 
NSW Police Force response to Recommendations 8 and 9: The NSW Police Force stated that it supports these recommendations ‘to the extent that the NSWPF agrees to initiate an interagency governance review of the administration of the CPOR Act in order to promote the objectives of the Act…the NSWPF notes that the success of the review depends on the engagement and cooperation of other agencies.’[footnoteRef:571] [571:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure B – Submissions on Proposed Recommendations).] 

[bookmark: _Toc22627837]Internal NSW Police Force governance framework to ensure compliance with the statutory framework
‘There is scope to develop a more robust framework within the NSWPF to ensure greater accountability in management of the Child Protection Register.’ 
– Manager, Child Protection Registry, NSW Police Force, 2018[footnoteRef:572] [572:  Manager, Child Protection Registry, NSW Police Force, Management of the Child Protection Register in New South Wales: Michael O’Brien Scholarship 2017 (2018), NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2018, p 12.] 

Within the NSW Police Force, responsibility for the administration of the Register is shared between the Registry (within the State Crime Command) and officers in the Police Area Commands and Police Districts (local commands). The Registry is the unit within the NSW Police Force with expertise in relation to the Register and CPOR Act. As outlined in Chapter ‎2, the Registry’s key responsibilities are to identify registrable persons, place them on the Register, and determine and update their reporting periods. However, the monitoring of the vast majority of registrable persons in the community, and the enforcement of their reporting obligations, is undertaken by the local commands in which the registrable persons live and report.[footnoteRef:573]  [573:  See the discussion in Chapter 2 sections ‎2.5 and ‎2.6.] 

[bookmark: _Toc8913578][bookmark: _Toc9428438][bookmark: _Toc12020390][bookmark: _Toc14790556][bookmark: _Toc15478439][bookmark: _Toc22627838]Lack of consistency across New South Wales
Local commands across New South Wales perform Register-related activities differently from each other. The amount and nature of Register-related work required of each local command varies as the numbers of registrable persons, and those with high or extreme risk ratings, are not evenly distributed across the state. There are unofficial databases and record-keeping processes designed at local levels ‘for convenience only’ such as spreadsheets containing key data of registrable persons in the command.[footnoteRef:574] While crime managers have the primary responsibility for management of registrable persons, they will generally delegate these responsibilities to other police officers. [574:  Governance, Risk & Compliance, NSW Police Force, Child Protection Register – Governance and Accountability Arrangements for the NSW Police Force, 12 December 2018, D/2018/1013232, NSW Police Force response to Law Enforcement Conduct Commission Notice 978 of 2018, p 4. ] 

However there have recently been significant improvements in this regard. As discussed in Chapter 5, in 2019 the NSW Police Force deployed 15 officers to local commands for the specific purpose of monitoring registrable persons. The NSW Commissioner of Police has advised that another 33 dedicated Register positions will be allocated to local commands in the coming years.[footnoteRef:575] [575:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019, p 2.] 

The introduction of dedicated positions in local commands will likely over time bring consistency and expertise to the performance of Register-related activities at the local command level. However, this will be dependent on significant training, and the dedicated positions being allocated to local commands according to need.[footnoteRef:576] [576:  See further the discussion in Chapter 5 section 5.6.] 

[bookmark: _Toc8913579][bookmark: _Toc9428439][bookmark: _Toc12020391][bookmark: _Toc14790557][bookmark: _Toc15478440][bookmark: _Toc22627839]The need to improve the accountability and support of local commands
The NSW Police Force uses an intranet-based Command Performance Accountability System called COMPASS. This system ‘contributes to the assessment and improvement of corporate performance’, and includes monthly reporting.[footnoteRef:577] The NSW Police Force also holds COMPASS forums which ‘identify emerging risks and trends with organisation-wide consequences’, and ‘contribute to evidence based decision-making and explore how to best achieve corporate objectives from alternative strategies’.[footnoteRef:578] [577:  NSW Police Force, Annual Report 2011-12, p 13, <https://www.police.nsw.gov.au/__data/assets/pdf_file/0020/250148/2011-12_NSW_Police_Force_Annual_Report.pdf>. ]  [578:  Ibid.] 

The NSW Police Force identified issues with reporting mechanisms and statutory compliance in relation to the Register at a COMPASS forum in 2015.[footnoteRef:579] Recommendations from this forum led to changes in how the NSW Police Force recorded Register-related activities; from July 2015 these activities were recorded in COMPASS, rather than the Command Management Framework.[footnoteRef:580]  [579:  These issues were identified at the ‘Sexual Violence COMPASS Forum’ in February 2015: Governance, Risk & Compliance, NSW Police Force, Child Protection Register – Governance and Accountability Arrangements for the NSW Police Force, 12 December 2018, D/2018/1013232, NSW Police Force response to Law Enforcement Conduct Commission Notice 978 of 2018, p 4. ]  [580:  Governance, Risk & Compliance, NSW Police Force, Child Protection Register – Governance and Accountability Arrangements for the NSW Police Force, 12 December 2018, D/2018/1013232, NSW Police Force response to Law Enforcement Conduct Commission Notice 978 of 2018, p 4.] 

Following these changes the Registry started producing a monthly report in COMPASS collating key performance indicators and providing it to the Senior Executive team, region commanders and local commanders.[footnoteRef:581] The dataset in COMPASS is sourced from COPS and includes registrable persons who have failed to make an initial or subsequent report to police, and registrable persons whose DNA has not been collected.  [581:  Ibid p 5.] 

While the Registry is the unit in the NSW Police Force with expertise in Register-related functions and activities, it has no role in monitoring local commands’ compliance with the CPOR Act beyond collating the performance data for the monthly reports.[footnoteRef:582] Analysis of this data could help identify whether local commands are compliant with their responsibilities under the CPOR Act, however, the Registry has not had the resources to undertake this kind of analysis,[footnoteRef:583] and in any event, it has no ‘line-command’ supervisory responsibility to ensure local commands act on its recommendations.[footnoteRef:584] [582:  Manager, Child Protection Registry, NSW Police Force, Management of the Child Protection Register in New South Wales: Michael O’Brien Scholarship 2017 (2018), NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2018, p 11.]  [583:  The Workforce Intelligence Unit of the NSW Police Force established in its Register Staffing Review in 2017 that due to the under-resourcing of the Registry, Registry officers were struggling to manage the volume of administrative work required to administer the Register, which was pulling sergeants away from other duties:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 5.]  [584:  Manager, Child Protection Registry, NSW Police Force, Management of the Child Protection Register in New South Wales: Michael O’Brien Scholarship 2017 (2018), NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2018, p 11.] 

In addition, COMPASS targets are set by the Planning Team of the NSW Police Force Performance and Program Support Command based on risk assessment and corporate plan priorities. It does not appear that the Planning Team seeks the Registry’s input prior to determining the targets for local commands in relation to their responsibilities for the Register.[footnoteRef:585] [585:  Governance, Risk & Compliance, NSW Police Force, Child Protection Register – Governance and Accountability Arrangements for the NSW Police Force, 12 December 2018, D/2018/1013232, NSW Police Force response to Law Enforcement Conduct Commission Notice 978 of 2018, p 5.] 

In light of the complexity and ambiguity present in the statutory framework, and the risks associated with the administration of the Register, it appears prudent for the NSW Police Force to leverage the Registry’s expertise to identify compliance risks and improve practice in local commands.  This may also help to ensure consistency, identify local innovation, and implement best practice across the state.
The Registry Manager has explored the governance frameworks in place in other police jurisdictions that have offender registers.[footnoteRef:586] He has proposed two relevant models for the NSW Police Force which could support the performance of Register-related activities in local commands. The first model would involve the creation of a Child Protection Register Committee or ‘Governance Board’ chaired by the Commander of the State Crime Command and including commanders from local commands and the Registry Manager.[footnoteRef:587] This Committee or Governance Board could meet quarterly or every six months, and could provide a forum for senior police officers, informed by subject matter experts, to monitor and address emerging compliance issues within local commands, and for the Registry to support commands to address these issues and implement best practice.  [586:  Manager, Child Protection Registry, NSW Police Force, Management of the Child Protection Register in New South Wales: Michael O’Brien Scholarship 2017 (2018), NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2018, pp 10-12 and see generally. ]  [587:  Ibid p 88.] 

Alternatively, the second model would involve the creation of a Child Protection Register Compliance Unit in each police region, supported by dedicated Registry staff.[footnoteRef:588] The Compliance Unit could monitor compliance by the local commands within each region to ensure effective and consistent management of registrable persons across that region. Compliance Units could assist local commands to comply with all the obligations under the CPOR Act in relation to the collection of personal information of registrable persons, implement proactive strategies, and lead case reviews of matters where, for example, registrable persons are charged with a further registrable offence while on the Register.[footnoteRef:589]  [588:  Ibid.]  [589:  Ibid pp 10-12, and see the discussion on p 32 of the benefits of undertaking a case review in circumstances where a registered person commits a further registrable offence such as a sexual assault.] 

[bookmark: _Toc22277347]Implement a Child Protection Register governance framework. The NSW Police Force develop and implement a governance framework to ensure compliance by all local commands across New South Wales with the statutory framework for the Register. This framework should:
[bookmark: _Toc22277348]leverage the expertise of the Child Protection Registry to support local commands and provide quality assurance;
[bookmark: _Toc22277349]ensure that emerging compliance risks are identified and addressed, and
[bookmark: _Toc22277350]contain appropriate reporting mechanisms to ensure future accountability.
NSW Police Force response to Recommendation 10: The NSW Police Force stated that it supports this recommendation.[footnoteRef:590] [590:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure B – Submissions on Proposed Recommendations).] 

[bookmark: _Ref9928992][bookmark: _Toc22627840]Independent monitoring of compliance
There is no provision in the CPOR Act for independent monitoring of NSW Police Force compliance with the statutory framework for the Register. Operation Tusket has confirmed that there have been serious compliance issues with the Register for many years, resulting in a variety of consequences including child sex offenders being unmonitored in the community, persons being wrongly convicted and imprisoned for breaching reporting obligations under the CPOR Act which did not as a matter of law apply to them, and the consequent risk of successful civil claims against the State of New South Wales.
[bookmark: _Toc8913581][bookmark: _Toc9428441][bookmark: _Toc12020393][bookmark: _Toc14790559][bookmark: _Toc15478442][bookmark: _Toc22627841]The experience in Victoria
New South Wales is not the only jurisdiction to experience significant problems in the administration of its sex offender registration scheme. In 2011, following a large investigation, the Victorian Ombudsman reported there had been ‘a systemic breakdown in the management of registered sex offenders’ in Victoria with children exposed to an unacceptable risk of harm from registered sex offenders.[footnoteRef:591] The Victorian Ombudsman reported this systemic breakdown resulted from a number of factors including ‘inadequate commitment to the Sex Offenders Register by Victoria Police, partly due to a lack of resources’.[footnoteRef:592]  [591:  Ombudsman Victoria, Whistleblowers Protection Act 2001: Investigation into the failure of agencies to manage registered sex offenders (2011) p 7.]  [592:  Ibid.] 

In 2016 the Sex Offenders Registration Act 2004 (Vic) (the Victorian Act) was amended to introduce a statutory requirement for the Independent Broad-based Anti-corruption Commission (IBAC) to monitor the maintenance of the Sex Offender Register by Victoria Police.[footnoteRef:593] The IBAC now monitors police compliance with certain parts of the Victorian Act, including the provisions relating to registrable offenders’ reporting periods and reporting obligations. The IBAC has developed a methodology that enables audits of relevant records held by Victoria Police to be conducted within a reasonable timeframe and budget. Officers from the IBAC are given the power to enter Victoria Police premises, to inspect and copy documents, and to report to the Minister for Police about compliance by Victoria Police with the Victorian Act.[footnoteRef:594] The inspection reports produced by the IBAC are also laid before each House of Parliament and subsequently made public.[footnoteRef:595]   [593:  Sex Offenders Registration Act 2004 (Vic) pt 5B, inserted by the Sex Offenders Registration Amendment Act 2016 (Vic).]  [594:  Sex Offenders Registration Act 2004 (Vic) s 70N(1) and s 70O.]  [595:  Sex Offenders Registration Act 2004 (Vic) s 70O.] 

In addition, under the Victorian Act, the Victorian Chief Commissioner of Police is required each year to report to the Minister for Police on the total number of registrable offenders, the number of new offenders added to the register, and the number of prohibition orders and registration orders put in place.[footnoteRef:596] This provides a measure of public accountability for any increase in resources required and for the use of proactive tools available to police for the management of sex offenders in the community.  [596:  Sex Offenders Registration Act 2004 (Vic) s 70P(1).] 

In June 2018 in its report on the audit of the Victorian Sex Offenders Register, the IBAC concluded there was ‘an effective framework for managing governance and operational issues within Victoria Police’[footnoteRef:597] and that ‘Victoria Police continue to prioritise the work of the Registry in acquitting legislative responsibilities under the Act by continually assessing the workload demands created by the scheme.’[footnoteRef:598] The IBAC stated Victoria Police were fully or substantially compliant with all audited categories,[footnoteRef:599] and that:   [597:  Independent Broad-based Anti-corruption Commission, Report to the Minister for Police Pursuant to s 70N of the Sex Offenders Registration Act 2004 (Vic), 1 January 2015 to 31 December 2016 (2018) p 23.]  [598:  Ibid.]  [599:  Ibid p 7.] 

[t]he open discussions between IBAC and staff at the Sex Offenders’ Registry, as well as the Registry’s willingness to engage constructively with IBAC’s oversight function, demonstrate Victoria Police’s continued commitment to meeting its statutory obligations and ensuring best practice…[footnoteRef:600] [600:  Ibid p 24.] 

[bookmark: _Toc8913582][bookmark: _Toc9428442][bookmark: _Toc12020394][bookmark: _Toc14790560][bookmark: _Toc15478443][bookmark: _Toc22627842]Previous reviews in New South Wales
The CPOR Act has been the subject of a number of independent reviews including a review of the operation of the first two years of the Act by the NSW Ombudsman completed in 2005,[footnoteRef:601] a statutory review completed in 2007,[footnoteRef:602] and a statutory review completed in 2013.[footnoteRef:603]  [601:  New South Wales Ombudsman, Review of the Child Protection Register: Report under s 25(1) of the Child Protection (Offenders Registration) Act 2000 (2005). ]  [602:  Ministry for Police (NSW), Report to Parliament: Review of Child Protection (Offenders Registration) Act 2000 (2007).]  [603:  Ministry for Police and Emergency Services (NSW), Report: Statutory review of the Child Protection (Offenders Registration) Act 2000 (2013).] 

Aspects of the CPOR Act and the Register have also been examined as part of other broader reviews and inquiries including:
NSW Sentencing Council, Penalties Relating to Sexual Assault Offences in New South Wales, volume 3 (2009);
NSW Ombudsman, Responding to Child Sexual Assault in Aboriginal Communities: A report under Part 6A of the Community Services (Complaints, Reviews and Monitoring) Act 1993 (2012), and
Parliament of New South Wales Joint Select Committee on Sentencing of Child Sexual Assault Offenders, Every Sentence Tells a Story – Report on Sentencing of Child Sexual Assault Offenders (2014).[footnoteRef:604]  [604:  Joint Select Committee on Sentencing of Child Sexual Assault Offenders, Parliament of New South Wales, Every Sentence Tells a Story – Report on Sentencing of Child Sexual Assault Offenders, Report 1/55 (2014).] 

While these reviews identified issues with the implementation of the CPOR Act, they did not establish the longstanding errors in the Register. The extent of these errors has only emerged through interrogation of Register case files by the NSW Police Force and the Commission. 
[bookmark: _Toc8913583][bookmark: _Toc9428443][bookmark: _Toc12020395][bookmark: _Toc14790561][bookmark: _Toc15478444][bookmark: _Toc22627843]Recommendation for independent audits
The Commission recommends that a similar audit and reporting process as successfully implemented in Victoria be adopted in New South Wales. The introduction of an audit role for the IBAC has helped improve and maintain compliance by Victoria Police with its obligations regarding the registration of sex offenders in that state. The compliance reports prepared by IBAC also assist to restore and maintain public confidence in the Victorian Sex Offenders Register and its administration by Victoria Police. Despite multiple reviews of the statutory framework in New South Wales, the extent and nature of the errors that have been made in the implementation of the NSW Register has not emerged publicly. This has had significant consequences for individuals and for community safety. 
The Commission suggests that an independent audit of a sample of Register case files be undertaken every two years, or as necessary, to ensure compliance with the statutory framework. A report of the (de-identified) results of this compliance audit should be made public.
Independent auditing and de-identified public reporting would assist to restore and maintain public confidence in the registration and management of child sex offenders by the NSW Police Force into the future. 
Such a mechanism requires legislative amendment.
[bookmark: _Ref9928960][bookmark: _Toc22277351]Introduce independent compliance auditing of the Child Protection Register. Provisions should be included in the Child Protection (Offenders Registration) Act 2000 (NSW) (or any Act which replaces it) for independent compliance audits of the Register, with publicly reported (and de-identified) results, similar to those in the Sex Offenders Registration Act 2004 (Vic).
NSW Police Force response to Recommendation 11: The NSW Police Force stated that it supports this recommendation.[footnoteRef:605] [605:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure B – Submissions on Proposed Recommendations).] 

[bookmark: _Toc22627844][bookmark: _Ref9346716]Monitoring of the NSW Police Force response to our findings and recommendations 
The Commission will seek a progress report from the NSW Police Force in six months from the date of publication of this report, including details about what it has done to implement each of our recommendations. The progress report should include the reasons for not implementing any specific recommendations if that is the case. The Commission will publish a summary of the NSW Police Force response on our website. 
In two years from the date of publication of this report, the Commission intends to conduct a follow-up inquiry into the administration of the Register by the NSW Police Force, to ensure it is consistent with statutory requirements. We will also examine the adequacy of the resourcing of the Registry and the governance and accountability arrangements put in place to ensure the information in the Register is accurate.





[bookmark: _Toc22627845]Appendix 1: 
Results of the NSW Police Force Child Protection Register case review


[bookmark: _Toc14790564][bookmark: _Toc22627846]NSW Police Force Child Protection Register case review
In July 2016 the NSW Police Force initiated an internal review of Child Protection Register (Register) case files, referred to in this report as the ‘CPR case review’.
The CPR case review was completed in October 2018, and reviewed 5,749 Register case files.[footnoteRef:606] The review included Register files for persons whose Register cases had been finalised.  [606:  NSW Police Force response to the interim report of Operation Tusket, 23 October 2018, F/2018/94374; D/2018/851613, p 1; Grand totals year to date 2018, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 988 of 2018.] 

The Commission requested the final results of the CPR case review through a Notice to Produce Documents issued under s 55 of the Law Enforcement Conduct Commission Act 2016 (NSW). The Commission also requested any documents containing analysis of, and/or commentary on the final results. 
In response the NSW Police Force produced a copy of the table which is recreated below.[footnoteRef:607] No documents containing analysis of or commentary on these results were provided.  [607:  NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 988 of 2018.] 

Table: Results of the CPR case review
	Grand Totals Year to… 2018
	% of total audited

	Correct
	2913
	50.60%

	In custody not recorded correctly – 
EG time added/subtracted
	906
	15.70%

	Reporting period correct but suspended in custody
	279
	4.85%

	Reporting period increased – 
EG 8 to 15 years or LIFE
	485
	8.40%

	Reporting period decreased – 
EG LIFE to 15 to 8 years
	144
	2.50%

	Travel error
	520
	9%

	Sentence date/Crim records/charge not linked
	368
	6.40%

	Interstate (QLD) Error in reporting period notification
	89
	1.50%

	Should not be on register
	45
	0.70%

	Total
	5749
	






[bookmark: _Toc22627847]Appendix 2: 
Analysis of the Child Protection (Offenders Registration) Act 2000 (NSW)


[bookmark: _Toc22627848]Introduction
The Child Protection (Offenders Registration) Act 2000 (NSW) (CPOR Act) gives the NSW Commissioner of Police responsibility for ensuring that a Child Protection Register (the Register) is established and maintained, containing personal information about persons who have been convicted of sexual or certain violent offences involving children, or offences relating to child abuse material.[footnoteRef:608] The Act requires ‘registrable persons’ to make an initial and then annual reports to the NSW Police Force of their personal details, and to report changes to their details, and travel plans, within certain timeframes.[footnoteRef:609] If a person fails to comply with any of these reporting obligations, they may be liable for up to five years’ imprisonment.[footnoteRef:610] [608:  Child Protection (Offenders Registration) Act 2000 (NSW) s 19.]  [609:  Child Protection (Offenders Registration) Act 2000 (NSW) ss 9 – 11F.]  [610:  Child Protection (Offenders Registration) Act 2000 (NSW) s 17.] 

The CPOR Act commenced in October 2001. It has been amended 41 times. Some of the most significant amendments had retrospective application.[footnoteRef:611] [611:  Child Protection (Offenders Registration) Act 2000 (NSW) sch 2 pt 3, pt 4, and pt 8.] 

In September 2017 the Law Enforcement Conduct Commission (the Commission) launched an investigation into the administration of the Register by the NSW Police Force (Operation Tusket). After a review of Register case files, and initial consultations with the NSW Police Force, it became clear to the Commission that there are a number of significant problems with the CPOR Act, which can make implementation very difficult. 
The Commission prepared a Consultation Briefing which included detailed and technical analysis of the problems it had identified with the CPOR Act. This Consultation Briefing was provided to the officers in the NSW Police Force Child Protection Registry (the Registry), the specialist unit in the NSW Police Force State Crime Command that is primarily responsible for maintenance of the Register, as well as legal officers in the State Crime Command who regularly assist the Registry. We conducted a consultation on 18 October 2018 with those officers, to hear their views on the problems with the Act. 
This appendix contains our final analysis of the problems with the CPOR Act, which has been informed by the feedback from the officers consulted.[footnoteRef:612]  [612:  Throughout this appendix the term ‘Registry officers’ is used to refer collectively to the officers in the Registry unit and the legal officers in the State Crime Command who regularly assist them.] 

The consensus between the Commission and the NSW Police Force is that there is an urgent need for comprehensive reform of the CPOR Act. The NSW Commissioner of Police has stated that the CPOR Act ‘has been enormously challenging for the NSWPF to administer’.[footnoteRef:613] There are a number of areas of complexity, ambiguity and errors in the Act which may result, or have already resulted, in incorrect decisions being made about which persons are registrable under the Act, and how long other registrable persons are required by the Act to report their personal information to police (their ‘reporting periods’). [613:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019, p 1.] 

This appendix includes case studies which illustrate how difficult it can be to apply the Act in practice. They also highlight the serious consequences which can flow from an incorrect decision about a person’s registrable status, or the length of their reporting period. A number of persons in the case studies have been charged, convicted and sentenced, including to imprisonment, for offences under the CPOR Act which they did not commit. 
This appendix identifies provisions of the CPOR Act which need to be redrafted in order to reduce the risk of errors in the Register. It also highlights approaches in other jurisdictions which may provide useful models for reform. 
Given the extent of the deficiencies in the Act set out in this appendix, the Commission recommends that the entire CPOR Act be urgently referred to the NSW Law Reform Commission for review, to be completed in six months (see Chapter 6, Recommendation 3). 
This report contains two other recommendations to address the risks of errors being made in relation to the Register which should also be considered in the course of any law reform process:
‎Recommendation 4: A provision should be included in the CPOR Act (or any Act which replaces it) which gives a person the right to seek review by the NSW Police Force of the decision that they meet the definition of a registrable person under the Act, and/or the decision as to which reporting period in s 14A applies to the person. Consideration should be given to providing a right of appeal from the NSW Police Force review to a tribunal or court.[footnoteRef:614]  [614:  See Chapter 6, section ‎6.4.] 

‎Recommendation 11: Provisions should be included in the CPOR Act (or any Act which replaces it) for independent compliance audits of the Child Protection Register with publicly reported (and de-identified) results, similar to those in the Sex Offenders Registration Act 2004 (Vic).[footnoteRef:615] [615:  See Chapter 9, section ‎9.4.] 

The NSW Police Force has stated that it supports both of these recommendations.[footnoteRef:616] [616:  Letter from Commissioner of Police, NSW Police Force, to Chief Commissioner, Law Enforcement Conduct Commission, 30 September 2019 (Annexure B – Submissions on Proposed Recommendations).] 

Also, given the complexity of the CPOR Act, the Commission suggests that any law reform process should consider whether judicial officers should be given statutory responsibility for determining whether a person meets the definition of a registrable person, and calculating their initial reporting period.[footnoteRef:617] [617:  See Chapter 7, in particular section ‎7.7.] 

[bookmark: _Toc8908737][bookmark: _Toc22627849]Overview of problems with the CPOR Act
In order to implement the CPOR Act, the NSW Police Force must be able to:
1. identify when a person has been convicted of a ‘registrable offence’ (including in a different jurisdiction);
1. determine if the person is a ‘registrable person’ in the particular circumstances, or whether an exception to registration applies;
1. calculate for how long the registrable person is required to make reports of their personal information to the NSW Police Force (ie their ‘reporting period’);
1. identify the different timeframes within which the registrable person is required to report changes to their personal information, and therefore when they will be liable to prosecution for failing to report, and
1. identify when, and for how long, the registrable person’s reporting obligations need to be suspended and/or extended for periods during which the person was in government custody, travelling, or in breach of their reporting obligations.
The conclusion of the Commission is that given the current provisions in the CPOR Act, it is inevitable that the NSW Police Force will make errors in administering the Register. This is because:
the CPOR Act makes it difficult, if not impossible, to identify every offence that will be registrable, as it does not specifically list each registrable offence, and there are errors in the Act (see part ‎3 in this appendix);
a significant amount of detail about a person’s criminal history is required to correctly determine whether a person is registrable and their reporting period, sometimes more detail than was required to convict the person of the offences (see parts ‎4.1 and ‎4.2, ‎5.1 to ‎5.3);
certain provisions which are ambiguous or lack specificity allow for different interpretations and inconsistent decisions as to who is registrable and the length of their reporting period, and when their reporting obligations will be extended (see parts ‎4.2, ‎5.3 and ‎8);
ambiguity in some of the reporting obligation provisions, particularly in relation to timeframes for reporting, make it unclear exactly when criminal liability for failing to report will arise (see part ‎7), and
the provisions relating to the reporting obligations of persons who commit registrable offences in other jurisdictions and move to New South Wales are particularly challenging to apply (see parts ‎6 and ‎7.3).
[bookmark: _Toc8908738][bookmark: _Ref9429691][bookmark: _Ref9929436][bookmark: _Ref9929809][bookmark: _Ref10038697][bookmark: _Toc22627850]Identifying ‘registrable offences’
There are three groups of registrable offences under the CPOR Act, ‘Class 1’ offences, ‘Class 2’ offences and offences that result in the making of a child protection registration order.[footnoteRef:618] Which ‘class’ the offence falls into affects the calculation of the person’s reporting period (discussed in part ‎5 below). [618:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3(1) (definition of ‘registrable offence’).] 

The definitions of Class 1 and Class 2 offences sit in the definitions section of the CPOR Act. The way these definitions are drafted makes it very difficult to identify all possible registrable offences. 
The definitions also capture a broad range of offences. The NSW Police Force has identified over 800 different charges that relate to potentially registrable offences under the CPOR Act.[footnoteRef:619] [619:  NSW Police Force response to item 3 of Law Enforcement Conduct Commission Notice 929 of 2017.] 

[bookmark: _Ref9850037][bookmark: _Ref9850044][bookmark: _Toc22627851]CPOR Act does not specifically identify each registrable offence
The definition of Class 1 offences contains 10 different limbs, and the definition of Class 2 offences contains 18 limbs. Some of the limbs only describe general categories of offences. 
[bookmark: _Toc9428452][bookmark: _Toc12020404][bookmark: _Toc14790570][bookmark: _Toc15478453][bookmark: _Toc22279520][bookmark: _Toc22627852]The ‘element’ limbs
Limb (g) of Class 1 offences and limb (l) of Class 2 offences make any offence ‘an element of which is an intention to commit an offence of a kind listed in this definition’ a registrable offence (the element limbs).[footnoteRef:620] It is necessary to carefully examine the definitions of offences in criminal statutes to determine which offences include the type of element described in 1(g) and 2(l), and are therefore caught by these limbs. [620:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3(1) (definitions of ‘Class 1 offence’ and ‘Class 2 offence’).] 

The complexity that can be involved in applying the element limbs is demonstrated by considering whether the offence in s 113(1) of the Crimes Act 1900 (NSW) is registrable. Section 113(1) makes it an offence to break and enter a house or building with the intention to commit a serious indictable offence. This offence may be registrable under the element limbs, but it will depend on the particular way in which it is committed. It will only be registrable if:
1. the serious indictable offence the offender intended to commit was a registrable offence (for example, murder, manslaughter or sexual touching) and 
the person that the offender intended to commit the serious indictable offence against was a child. 
Another issue created by the element limbs is how they interact with other limbs of the definitions of Class 1 and 2 offences. For example, offences against s 86 of the Crimes Act 1900 (NSW) (offences of kidnapping with certain intentions), are expressly included in the definition of a Class 2 offence.[footnoteRef:621] However, one of the offences in s 86 is the offence of kidnapping with the intention of committing a serious indictable offence (s 86(1)(a1)).  [621:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3(1) (definition of ‘Class 2 offence’ para (b)).] 

It is therefore not clear under the CPOR Act whether a person who is convicted of kidnapping a child with the intention to murder that child under s 86(1)(a1) has committed a Class 2 offence, or a Class 1 offence, because the offence includes as an element an intention to commit a Class 1 offence (murder of a child). 
[bookmark: _Toc9428453][bookmark: _Toc12020405][bookmark: _Toc14790571][bookmark: _Toc15478454][bookmark: _Toc22279521][bookmark: _Toc22627853]Offences that ‘involve’ sexual touching or a sexual act
Prior to December 2018 limb (a1) of Class 2 made registrable any offence ‘that involves an act of indecency against or in respect of a child, being an offence that is punishable by imprisonment for 12 months or more’.
On 1 December 2018 limb (a1) was amended to refer to ‘sexual touching or a sexual act’ rather than an act of indecency.[footnoteRef:622] [622:  Criminal Legislation Amendment (Child Sexual Abuse) Act 2018 (NSW) sch 2 cl 1.] 

In R v Moss Judge Cogswell in the District Court interpreted the word ‘involves’ in limb (a1) broadly, and concluded that for an offence to be caught by that limb it was not necessary that the ‘act of indecency’ be an actual element of the offence.[footnoteRef:623] His Honour’s view was that limb (a1) made any offence registrable that included behaviour that could be classified as ‘an act of indecency’ in the way it was committed.[footnoteRef:624]  [623:  R v Moss [2013] NSWDC 207 (9 May 2013) [39]-[40].]  [624:  R v Moss [2013] NSWDC 207 (9 May 2013) [32]-[40].] 

This broad interpretation of limb (a1) would mean there are offences which could become registrable depending on a subjective view as to whether in the particular circumstances of the case, the behaviour constituting the offending included ‘a sexual act…in respect of a child’. This would make it very difficult for the NSW Police Force to identify all of the offences which could fall within this limb. 
In R v Moss the defendant had repeatedly texted a 12 year old girl suggestive messages, and his Honour held that this met the definition of ‘an act of indecency in respect of a child’. It would be open to debate whether this behaviour would, if considered under the amended CPOR Act, meet the definition of a ‘sexual act…in respect of a child’ so as to potentially make the defendant registrable.[footnoteRef:625] [625:  Section 61HC of the Crimes Act 1900 (NSW) defines a ‘sexual act’ as ‘an act (other than sexual touching) carried out in circumstances where a reasonable person would consider the act to be sexual’.] 

[bookmark: _Toc22627854]Errors in the definitions of Class 1 and Class 2 offences
There are errors in the definitions of Class 1 and Class 2 offences. For example, an offence against s 272.11 of the Commonwealth Code is explicitly included in the definitions of both a Class 1 offence and a Class 2 offence.[footnoteRef:626]  [626:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3(1) (definition of ‘Class 1 offence’ para (d) and ‘Class 2 offence’ para (g)).] 

There are also errors in the definitions that have resulted from amendments to criminal statutes not being reflected in the CPOR Act. For example, the definition of a Class 2 offence includes an offence against s 270.6 of the Commonwealth Code.[footnoteRef:627] However, s 270.6 has not contained any offences since it was amended in March 2013.[footnoteRef:628]  [627:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3(1) (definition of ‘Class 2 offence’ para (h)).]  [628:  Crimes Legislation Amendment (Slavery, Slavery-like Conditions and People Trafficking) Act 2013 (Cth).] 

[bookmark: _Toc22627855]Definition of ‘a child’ is broader in the CPOR Act than in the Crimes Act 1900 (NSW)
In the Crimes Act 1900 (NSW), the definitions of sexual offences are separated into those committed against ‘children’ (in Subdivisions 5 to 9 of Division 10) and those committed against adults. The specific sexual offences in Subdivisions 5 to 9 only apply to offences committed against children who are under the age of 16.
However, ‘child’ is defined in the CPOR Act as any person who is under the age of 18 years.[footnoteRef:629] Therefore the references in the definitions of registrable offences to an offence that ‘involves sexual intercourse with a child’, or ‘involves sexual touching or a sexual act against or in respect of a child’, includes offences committed against a 16 or 17 year old. [629:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3(1).] 

This means that in order to identify all possible registrable persons under the CPOR Act, the NSW Police Force needs to review the convictions of all those persons sentenced for sexual offences which under the Crimes Act can only be committed against ‘adults’, as the victim of these offences may be 16 or 17 years old, and therefore a ‘child’ for the purposes of the CPOR Act. Also, as discussed below in part ‎4.1, in some cases it will be difficult for the NSW Police Force to obtain sufficient information to determine the exact time the offence was committed (and therefore the age of the victim at the time).
[bookmark: _Toc22627856]Need for reform of definitions of Class 1 and Class 2 offences
In December 2017 the Commission requested from the NSW Police Force a list of all charges it had identified as potentially relating to registrable offences. The Commission compared the list against the CPOR Act, the Crimes Act 1900 (NSW) and Criminal Code Act 1995 (Cth) (the Commonwealth Code). The Commission identified:
58 charges that were missing from the NSW Police Force list;
56 charges which were on the list but with the incorrect ‘CPR flag’ (which indicates whether the offence would be classified as Class 1 or Class 2), and
six charges that were listed as registrable offences by the NSW Police Force, but in fact did not fall within the definition of a Class 1 or Class 2 offence. 
It is important for the NSW Police Force, offenders, the courts and the community that it is clear when a person’s offending will bring them within the application of the CPOR Act. 
The definitions of Class 1 and Class 2 offences in the CPOR Act need to be revised and restructured, to ensure all registrable offences can be easily identified, and to remove errors and ambiguity.
The offender registration laws in every other Australian jurisdiction and in New Zealand list the registrable offences in a schedule, and each offence appears in a separate clause.[footnoteRef:630] This approach to drafting makes it easier to identify registrable offences, and to amend the list when offences in criminal statues are altered.  [630:  Sex Offenders Registration Act 2004 (Vic) schs 1-4; Child Protection (Offender Reporting and Offender Prohibition Order) Act 2004 (Qld) sch 1; Community Protection (Offender Reporting) Act 2005 (Tas) schs 1-3 (but also ss 13-15); Child Protection (Offender Reporting and Registration) Act 2004 (NT) schs 1 - 2 (but also s 12); Crimes (Child Sex Offenders) Act 2005 (ACT) schs 1 and 2; Child Sex Offenders Registration Act 2006 (SA) sch 1; Community Protection (Offender Reporting) Act 2004 (WA) schs 1 & 2 (but also ss 9 - 11, and Community Protection (Offender Reporting) Regulations 2004 (WA) regs 10 and 11); Child Protection (Child Sex Offender Government Agency Registration) Act 2016 (NZ) sch 2.] 

At the time of writing, no other offender registration law in Australia included in its definition of registrable offences reference to offences that ‘involve’ an ‘act of indecency’ or a ‘sexual act’ against or in respect of a child. 
The simplest definitions of registrable offences are found in the offender registration laws in the Australian Capital Territory and New Zealand.[footnoteRef:631] These laws identify each registrable offence by reference to a specific section of a criminal statute, and include a short definition of the substance of the offence. They do not include categories of offending such as the elements limbs in the CPOR Act, or offences that ‘involve’ an ‘act of indecency’ or ‘a sexual act’.  [631:  Crimes (Child Sex Offenders) Act 2005 (ACT) schs 1 and 2; Child Protection (Child Sex Offender Government Agency Registration) Act 2016 (NZ) sch 2.] 

These approaches to defining registrable offences are manifestly clearer and easier to apply than that currently in the CPOR Act.
Conclusions following consultation with the NSW Police Force:
The definitions of Class 1 offences and Class 2 offences in the CPOR Act need to be reviewed and updated.  
A list of all registrable offences, which identifies each offence individually, should appear in a schedule to the Act, presented in a similar way to the definitions of registrable offences in Crimes (Child Sex Offenders) Act 2005 (ACT) and the Child Protection (Child Sex Offender Government Agency Registration) Act 2016 (NZ).
The limbs in the current definitions that make registrable offences ‘an element of which is an intention to commit an offence of a kind listed in this definition’, or any offence ‘that involves sexual touching or a sexual act against or in respect of a child’, should be deleted and Parliament should instead specify exactly which offences it intends to be registrable. 
[bookmark: _Toc8908743][bookmark: _Ref9429685][bookmark: _Toc22627857]Determining if an exception to registration applies
Even if a person has been convicted of a Class 1 or Class 2 offence, they will not necessarily be a ‘registrable person’. Whether they are registrable will depend on whether an exception to registration applies. 
There are exceptions to registration in s 3A(2)(c) for offenders who were under 18 years old (juveniles) when they committed:
a single offence involving sexual touching or a sexual act, or
a single offence under section 91H of the Crimes Act 1900 or an offence of producing, disseminating or possessing child abuse material (in whatever terms expressed) under the laws of a foreign jurisdiction, or
a single offence under section 91J (1)[voyeurism], 91K (1) [filming a person engaged in a private act for the purpose of sexual arousal or gratification] or 91L (1) [filming a person’s private parts for the purpose of sexual arousal or gratification] of the Crimes Act 1900, or
a single offence (including an offence committed under the laws of a foreign jurisdiction) that falls within a class of offence the regulations prescribe for the purposes of this subparagraph, or
a single offence an element of which is an intention to commit an offence of a kind listed in this paragraph, or
a single offence of attempting, or of conspiracy or incitement, to commit an offence of a kind listed in this paragraph.
The reference to a ‘single offence’ in these exceptions is not to be interpreted literally. Section 3A sub-section (5) provides that ‘[a] reference to a single offence in this section includes a reference to more than one offence of the same kind arising from the same incident.’ The Act further states (in s 3(3)) that offences ‘arise from the same incident’ only if:
1. they are ‘committed within a single period of 24 hours’, and 
are ‘committed against the same person’.
[bookmark: _Ref9929878][bookmark: _Ref10038884][bookmark: _Ref10039581][bookmark: _Toc22627858]Difficulties created by the need to identify the time registrable offences were committed
The specific dates on which and/or times when a person committed registrable offences can be relevant under the CPOR Act if:
· there is a question whether the offender was under 18 at the time of the offending, and/or
· the offender committed multiple offences but they may have been committed within a single 24 hour period.
Whether or not the person was under 18 at the time of the offending, and/or whether the person committed multiple registrable offences within a 24 hour period can be relevant both for determining whether an exception to registration applies, and (if no exception applies) to calculating the person’s reporting period (discussed below in part ‎5).
However, in some cases the timing of the offending, in terms of time of day or even specific dates, is not established during the criminal proceedings.  
In cases involving sexual offences committed against children, it can often be difficult for the prosecution to establish on which day an offence was committed. The Registry officers the Commission consulted emphasised that children often struggle to particularise incidents. In such cases the prosecution will avoid having to nominate in the indictment a specific date on which the offending is alleged to have occurred. Instead the prosecution will allege only that the offence occurred within a particular timeframe, which can cover a matter of months. This is referred to as a ‘between dates’ charge.
During our consultation Registry staff confirmed that they frequently experience problems in trying to apply the CPOR Act when charges for registrable offences do not specify the timing of the offending.[footnoteRef:632] [632:  Law Enforcement Conduct Commission consultation with the NSW Police Force, Sydney, 26 July 2018; Law Enforcement Conduct Commission consultation with NSW Police Force, Parramatta, 18 October 2018.] 

These problems are likely to become more frequent, as the trend in criminal law reform is to move away from requiring the prosecution to prove the specific timing of child sex offences. For example, on 1 December 2018 the offence of persistent child sexual abuse in s 66EA of the Crimes Act 1900 (NSW) was amended.[footnoteRef:633] It no longer requires the prosecution to prove ‘3 or more separate occasions occurring on separate days during any period’. Instead, the prosecution will only need to prove ‘2 or more unlawful sexual acts with or towards a child over any period’, which will constitute an ‘unlawful sexual relationship’. [633:  Criminal Legislation Amendment (Child Sexual Abuse) Act 2018 (NSW) sch 1 cl 20.] 

The less specificity regarding the timing of offences that is required in order to secure a conviction, the more difficult it will be for the NSW Police Force to determine whether the exceptions to registration should apply, and to calculate reporting periods.
[bookmark: _Toc9428459][bookmark: _Ref9428861][bookmark: _Toc12020411][bookmark: _Toc14790577][bookmark: _Toc15478460][bookmark: _Toc22279527][bookmark: _Toc22627859]Difficulties determining whether offender was under 18
If a person is convicted on a ‘between dates’ charge, and he or she turned 18 in the timeframe given for the offending, it can be difficult for the NSW Police Force to determine whether the exception to registration can apply. In those cases it may not be clear even from the judgment or Agreed Facts whether the person was under or over 18 at the time of the offending. 
Example 1 below demonstrates these difficulties.
[bookmark: _Toc10711473][bookmark: _Toc21957544][bookmark: _Toc22280911]Example 1: 
Mr EE[footnoteRef:634] was convicted in 2011 for a single offence of indecent assault against a person under 16 and was given a suspended sentence.  [634:  Mr EE’s CPR case file was produced by the NSW Police Force in response to item 2(f) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

The indictment indicated only that the offence had occurred at some point in a four and a half month period. Mr EE had turned 18 in that period. The NSW Police Force made the decision that Mr EE was registrable, and calculated his reporting period to be eight years. 
Later that year Mr EE was charged with failing to comply with reporting obligations under s 17 of the CPOR Act. He was refused bail and was held on remand for 40 days. He was convicted and (after a successful appeal) was ultimately sentenced to an 18 month good behaviour bond. 
In October 2016 the NSW Police Force reviewed Mr EE’s file and sought legal advice as to whether Mr EE was a registrable person. The legal advice was that as the NSW Police Force could not establish that Mr EE was 18 at the time of the offending, he should be given the benefit of the exception for persons who commit an offence involving an ‘act of indecency’ when they are under 18 (s 3A(c)(i)), and should not therefore have been put on the Register. 
In April 2017 the NSW Police Force requested an application be made to the court to annul Mr EE’s conviction and sentence for the failure to report offence. The annulment was granted. 
[bookmark: _Toc9428460][bookmark: _Ref10041238][bookmark: _Ref10543528][bookmark: _Toc12020412][bookmark: _Toc14790578][bookmark: _Toc15478461][bookmark: _Toc22279528][bookmark: _Toc22627860]Difficulties determining when multiple offences should be grouped and considered a ‘single offence’
As mentioned above, the exceptions will apply to juveniles sentenced for more than one offence of the kind listed in s 3A(2)(c) if the multiple offences were ‘of the same kind’ and were ‘arising from the same incident’. The test in s 3(3) for whether offences arise from the same incident includes two requirements, (1) that they are ‘committed within a single period of 24 hours’, and (2) that they are ‘committed against the same person’.
As discussed above, it may not always be apparent from the court documents exactly when the offending occurred. This can make it difficult for the NSW Police Force to determine whether or not multiple offences committed against the same victim were committed within the same 24 hour period, and so should be treated as a ‘single offence’ for the purpose of the exceptions.
This problem is demonstrated by Example 2 below.
[bookmark: _Toc10711474][bookmark: _Toc21957545][bookmark: _Toc22280912]Example 2: 
In 2006 Mr DD[footnoteRef:635] was convicted and sentenced for one count of indecent assault and one count of an act of indecency, both against a victim under the age of 10 years. Mr DD was under 18 at the time he committed the offences. In November 2006 the NSW Police Force determined Mr DD was a registrable person and placed him on the Register.  [635:  Mr DD’s case file was produced by the NSW Police Force in response to item 2(e) of Law Enforcement Conduct Commission Notice 929 of 2018. Mr DD’s case is also the subject of Case Study 4 in Chapter 3 of the report.] 

Between June 2010 and March 2016 Mr DD was charged, convicted and sentenced for three separate offences of failing to report under s 17 of the CPOR Act. As a result of these charges he spent a total of 413 days in custody. 
In July 2016 the NSW Police Force reviewed Mr DD’s Register case file. The NSW Police Force requested the Agreed Facts sheet from the court that convicted Mr DD in 2006. The Agreed Facts revealed that Mr DD had committed the two indecency offences ‘on the same day’ in a between dates period, and against the same victim. The NSW Police Force realised that under the CPOR Act those offences should have been counted as a ‘single offence’ involving an act of indecency, with the consequence that Mr DD fell within the exception to registration in s 3A(2)(c)(i) of the CPOR Act, and should not have been put on the Register in 2006.[footnoteRef:636]  [636:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3(3), 3A(2)(c)(i) and (5).] 

As a result of this error, Mr DD had therefore been wrongly arrested and convicted under s 17 of the CPOR Act on three occasions, and spent a total of 413 days in custody without lawful basis.  
On 16 June 2017 the NSW Police Force requested that an application be made to the court to annul Mr DD’s three convictions and sentences under s 17 of the CPOR Act for failing to report. The application was made and the annulments were granted. 
[bookmark: _Ref9929888][bookmark: _Ref9929937][bookmark: _Ref10038889][bookmark: _Ref10041252][bookmark: _Ref10043066][bookmark: _Toc22627861]Particular issues with child abuse material (CAM) offences
One of the exceptions applies to juveniles who commit a ‘single offence’ of producing, disseminating or possessing child abuse material (the CAM exception).[footnoteRef:637] [637:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3A(2)(c)(ii).] 

There are a number of issues with the wording of this exception which make it particularly difficult for the NSW Police Force to determine whether it will apply. This is because the language used in the test for when multiple offences should be counted as a ‘single offence’ can be very difficult to apply to CAM offences.  
Section 3(3) requires multiple offences to be treated as arising from the same incident (and therefore counted as a ‘single offence’)[footnoteRef:638] if they are ‘committed within a single period of 24 hours’, and are ‘committed against the same person’.[footnoteRef:639] [638:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3A(5).]  [639:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3(3).] 

[bookmark: _Toc9428462][bookmark: _Toc12020414][bookmark: _Toc14790580][bookmark: _Toc15478463][bookmark: _Toc22279530][bookmark: _Toc22627862]Identifying whether offences of possessing CAM were ‘committed within’ 24 hours
There is the potential for different interpretations of when an offence of possession can be said to be ‘committed within’ 24 hours, because a person may obtain CAM in a matter of seconds, but may retain that material for months or years.
It can be argued that the offence of possession is ‘committed’ at the point the person obtains the material, because all the elements of the offence have been fulfilled at that point – ie the offence is complete as a matter of law.[footnoteRef:640]  [640:  This was the argument raised by legal representatives in the case of Mr PP (Example 7 discussed below in part ‎5.3).] 

However, it can also be argued that the offence of possession continues for as long as the person has control over the material, and therefore the possession is only ‘committed’ once it has ended (ie complete as a matter of fact). 
Adopting this interpretation, if a person possesses the material for longer than 24 hours, then the possession was not ‘committed within a single period of 24 hours’, because the possession did not end within 24 hours. Therefore, if a juvenile possesses the material for over 24 hours, that possession cannot be grouped with other possession offences into ‘a single offence’ for the purpose of the CAM exception.
The CPOR Act does not further define the term ‘committed’, and therefore does not guide the NSW Police Force as to which of these interpretations should be adopted. This ambiguity in the Act could lead to inconsistencies in the assessment of whether the CAM exception applies (and in the determination of reporting periods, discussed in ‎5.3 below).
A further issue arises from an apparent NSW Police Force practice of listing the date and time that officers located the material in a person’s possession as the ‘time’ that the possession offence was committed. If, in the course of one search, officers find more than one image, this practice can result in multiple charges of possession being listed on the charge sheet as having occurred on the same day (or even in the same hour). 
For example, one of the Register case files reviewed by the Commission concerned Mr RR.[footnoteRef:641] On 29 June 2014 officers searched Mr RR’s laptop and a portable hard drive and found hundreds of CAM images. Mr RR admitted to police that he had downloaded the images ‘throughout the year’. He was charged with two counts of possession offences, one count relating to four images and two videos, the other count relating to 300 images. For both counts, the time of the offending listed on the charge sheet was the same 35 minute period on 29 June 2014 (when the NSW Police Force conducted the search).  [641:  Mr RR’s CPR case file was produced by the NSW Police Force in response to item 2(b) of Law Enforcement Conduct Commission Notice 929 of 2018. Mr RR is also the subject of Case Study 11 in Chapter 8.] 

Mr RR’s case did not raise a question regarding the CAM exception. However it illustrates how, if the NSW Police Force relies upon the time that the CAM was located in a person’s possession as being the time the offences were ‘committed’, the possession of hundreds of images, downloaded over the course of several months, may be treated as having been ‘committed within a single period of 24 hours’, and therefore as a ‘single offence’ under the CPOR Act.  
[bookmark: _Toc9428463][bookmark: _Ref10102414][bookmark: _Toc12020415][bookmark: _Toc14790581][bookmark: _Toc15478464][bookmark: _Toc22279531][bookmark: _Toc22627863]Requirement to identify the person CAM offences are ‘committed against’
A further issue for the NSW Police Force when attempting to determine if the CAM exception should apply in the case of multiple CAM offences is how to interpret the requirement that the offences be ‘committed against the same person’. 
Under s 91H of the Crimes Act 1900 (NSW), the prosecution does not need to identify any person against whom the offence of production, dissemination or possession of CAM was ‘committed’ in order to secure a conviction. Those offences are proven once the prosecution has established that the defendant handled material that meets the definition of ‘child abuse material’, in the relevant way.[footnoteRef:642]   [642:  KE (by his next friend and tutor NE) v Commissioner of Police & Ors [2018] NSWSC 941, [29].] 

In April 2018 a juvenile applied to the Supreme Court for review of the decision by the NSW Police Force that he was a registrable person under the CPOR Act.[footnoteRef:643] He had been convicted of one offence of possession of CAM (which pictured one victim) and one offence of disseminating that same material. The two offences had been committed on the same day. His legal representatives submitted that his offending met the requirements in s 3(3) and 3A(5) to be counted as a ‘single offence’, and therefore the exception to registration in s 3A(2)(c)(ii) applied to him.  [643:  KE (by his next friend and tutor NE) v Commissioner of Police & Ors [2018] NSWSC 941.] 

The Court was required to consider how to apply the requirement in s 3(3) that offences be ‘committed against the same person’ to the plaintiff’s case.
Justice Latham accepted, based on the agreement of the parties, that the person that both the possession offence and the dissemination offence were ‘committed against’ for the purpose of s 3(3) was the girl pictured in the material.[footnoteRef:644] Her Honour rejected the argument that the persons to whom the material was made available should also be counted as persons that the dissemination offence was ‘committed against’.[footnoteRef:645] [644:  KE (by his next friend and tutor NE) v Commissioner of Police & Ors [2018] NSWSC 941, [28] and [45].]  [645:  KE (by his next friend and tutor NE) v Commissioner of Police & Ors [2018] NSWSC 941, [41]-[45].] 

Her Honour’s interpretation of s 3(3) creates practical difficulties for the NSW Police Force. It means that s 3(3) requires the NSW Police Force to view the relevant images or videos and identify whether it is the same child that is depicted in each. If so, the exception to registration may apply. 
During the consultation with the Commission, Registry officers stated that for the purposes of prosecuting CAM offences, the NSW Police Force is moving away from reviewing each image carefully in order to grade it according to its relative level of seriousness. Instead the NSW Police Force is moving towards adopting the Interpol Baseline classification scheme for such material. The officers informed the Commission that the adoption of this more simplified classification system will reduce the need for police officers to view the material. 
This change in practice may therefore make it harder, or increase the workload involved, for the NSW Police Force to apply s 3(3) of the CPOR Act. To determine if a person is registrable the NSW Police Force may need to scrutinise the material in greater detail than was necessary for the purposes of the prosecution of the person.
[bookmark: _Toc9428464][bookmark: _Toc12020416][bookmark: _Toc14790582][bookmark: _Toc15478465][bookmark: _Toc22279532][bookmark: _Toc22627864]Whether the exception applies to a juvenile convicted of ‘accessing’ CAM
The CAM exception applies to a juvenile who commits ‘a single offence under s 91H of the Crimes Act 1900 or an offence of producing, disseminating, or possessing child abuse material (in whatever terms expressed) under the laws of a foreign jurisdiction’.[footnoteRef:646] [646:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3A(5)(c)(ii). ‘Foreign jurisdiction’ for the purposes of the CPOR Act is defined as including a jurisdiction in Australia other than New South Wales: Child Protection (Offenders Registration) Act 2000 (NSW) s 3 (definition of ‘foreign jurisdiction’).] 

It is not clear from this wording whether the CAM exception applies to a juvenile convicted of accessing CAM under s 474.22 of the Commonwealth Code.[footnoteRef:647]  [647:  An offence against s 474.22 is a Class 2 offence: Child Protection (Offenders Registration) Act 2000 (NSW) s 3 (definition of ‘Class 2 offence’, para (g).] 

‘Accessing’ child abuse under s 474.22 is an offence separate from ‘possessing’ CAM in s 474.23.[footnoteRef:648] The offence of possession requires a copy of the data or material to be under the person’s control, for example saved on their computer.[footnoteRef:649] If a person only views or live streams the material online, but does not download a copy of the material, they may have ‘accessed’ the material, but have not ‘possessed’ it. [648:  The offence of accessing child abuse material online in s 474.22 of the Commonwealth Code includes ‘the display of the material by a computer or any other output of the material from a computer’: s 473.1 (emphasis added). ‘Possessing, controlling, supplying or obtaining child abuse material for use through a carriage service’ is an offence under s 474.23. The Code defines ‘possession’ of material or data as being interchangeable with ‘control’, and states that possession includes ‘having possession of a computer or data storage device that holds or contains the data’: s 473.2.]  [649:  Criminal Code Act 1995 (Cth) s 473.2.] 

It would be open to argue that the CAM exception cannot apply to a juvenile convicted of a single offence under s 474.22, because accessing CAM is a distinct concept from possessing CAM, and therefore the former is not included in the wording ‘an offence of producing, disseminating or possessing child abuse material (in whatever terms expressed)’. 
This ambiguity in the CAM exception may lead to inconsistent decisions regarding whether juveniles who view CAM must be put on the Register. Given the exception applies to juveniles convicted of possessing CAM, it would seem anomalous from a policy perspective that it would not apply to a juvenile convicted of accessing CAM.
[bookmark: _Toc22627865]Need for reform of sections 3A(2)(c), 3A(5) and 3(3) of the CPOR Act
The current wording of the exceptions to registration in s 3A(2)(c) for juveniles who commit certain ‘single offences’, combined with the definitions in s 3A(5) and s 3(3), create significant difficulties for the NSW Police Force. 
These provisions have been drafted based on certain assumptions about the information that will be known by the person who is responsible for determining whether the exceptions apply. In particular, it is assumed that the person applying those provisions will know precisely when the person committed each of his or her offences. 
The well-established prosecution practice of using ‘between dates’ charges on indictments for child sex offences means that the specific date (let alone time) an offence occurred may not be established during proceedings. This detail may not be known by the arresting officer, the prosecutor, or the court when passing sentence.
It is not practical for the CPOR Act to require the NSW Police Force to determine whether the offending ‘was committed within a single 24 hour period’ to apply the exceptions, when this level of detail about the offending may not have been required to secure a conviction. 
Reform is also necessary to resolve the significant difficulties that arise when attempting to apply the language of s 3(3) to CAM offences. It may be that a separate provision is needed to address how such offences should be counted (both for the purposes of applying the exceptions and calculating reporting periods, discussed further below). 
On 1 December 2018 a new provision (s 3C) was inserted into the CPOR Act. This provision gives the court sentencing a juvenile for a ‘sexual offence’ the discretion to exempt the person from being registrable under the Act, if:
the victim of the offence was under the age of 18 at the time of the offending;
the court did not impose a sentence of full-time detention, or a control order (unless suspended) on the offender for the offence;
the offender has not been previously convicted of a Class 1 or Class 2 offence, and
the court is satisfied that the offender does not pose a risk to the lives or sexual safety of one or more children, or children generally.[footnoteRef:650]   [650:  Criminal Legislation Amendment (Child Sexual Abuse) Act 2018 (NSW) sch 2 cl 6.] 

This new discretion sits alongside the automatic exceptions to registration in s 3A(2)(c) of the Act.[footnoteRef:651] It therefore does not remove the need for the NSW Police Force to apply those exceptions (although its existence may in practice reduce the number of occasions on which it needs to do so). [651:  Sub-section 3C(4) provides that ‘this section…does not limit section 3A(2)(c) as it applies to offences committed by children’.] 

Conclusions following consultation with the NSW Police Force:
The exceptions in s 3A(2)(c), and the definitions in s 3A(5) and s 3(3) need to be reviewed, to remove ambiguity and ensure that they are workable.
One possible solution to consider is amending s 3C to effectively require the judge sentencing a juvenile for any of the registrable offences currently mentioned in s 3A(2)(c) to determine whether that juvenile should be registrable if they have not previously been sentenced for a registrable offence. The automatic exceptions in s 3A(2)(c) could then be removed.
If the exceptions are retained, the definition in s 3(3) of when offences should be taken as ‘arising out of the same incident’ needs to be changed so that it does not require a determination of whether the offences were ‘committed within a single 24 hour period’. 
Section 3(3) also needs to amended so that it is clear how it should be applied when determining whether multiple child abuse material offences should be counted as ‘arising out of the same incident’/’a single offence’. Reference to the person the offences were ‘committed against’ is problematic in this context. 
Consideration should be given as to whether the wording in the Child Sex Offenders Registration Act 2006 (SA) would be useful to adopt: s 4(2) of that Act defines offences as arising from the ‘same incident’ if:
they are committed within a single period of 24 hours, and against the same person, or
they are the result of a single act or omission of the offender (whether committed against the same person or not).
Further, if retained the exception in s 3A(2)(c)(ii) of the CPOR Act should be amended to specify whether it includes a single offence of accessing or using child abuse material under s 474.22 of the Commonwealth Code.
[bookmark: _Toc8908747][bookmark: _Ref9428606][bookmark: _Ref9930011][bookmark: _Ref10024366][bookmark: _Toc22627866]Calculating the person’s reporting period
Once the NSW Police Force has determined that a person is registrable, it needs to calculate his or her reporting period, using the following formulas in s 14A of the CPOR Act:
A registrable person must continue to comply with the reporting obligations   imposed by this Part for:
(a) 8 years, if the person has only ever been found guilty of a single Class 2 offence, or
(b) 15 years, if the person:
(i) has only ever been found guilty of a single Class 1 offence, or
(ii) has ever been found guilty of more than a single registrable offence but is not covered by paragraph (c), or
(c) the remainder of the person’s life, if the person is a registrable person in respect of:
(i) a Class 1 offence and the person subsequently commits and is found guilty of another registrable offence, or
(ii) a Class 2 offence and the person subsequently commits and is found guilty of a Class 1 offence, or
(iii) a Class 2 offence and the person subsequently commits and is found guilty of another Class 2 offence and has ever been found guilty of 3 or more Class 2 offences.
Subsection (1) (c) does not apply if the registrable person was not given notice of the person’s reporting obligations under this Act or a corresponding Act before the person committed the subsequent offence.
A reference in subsection (1) to an offence extends to an offence committed before the commencement of that subsection.
For the purposes of this section:
(d) 2 or more offences arising from the same incident are to be treated as a single offence, and
(e) 2 or more offences arising from the same incident are to be treated as a single Class 1 offence if at least one of those offences is a Class 1 offence.
If the registrable person was under the age of 18 at the time he or she committed each registrable offence, then his or her reporting period will be half that listed in the above formulas (or in the case of life-time reporting, 7.5 years).[footnoteRef:652] [652:  Child Protection (Offenders Registration) Act 2000 (NSW) s 14B.] 

Determining which of these formulas applies to a particular registrable person is a complex task. In the NSW Police Force Workforce Intelligence Unit’s analysis of the Registry’s workload in 2017 (the Register Staffing Review), that Unit stated that:
In many cases it is not possible to either flowchart the calculation process, or use matrices, to consistently evaluate reporting periods. It requires an in-depth understanding of the Child Protection (Offenders Registration) Act, other legislation, and the circumstances surrounding the case.[footnoteRef:653]  [653:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 50.] 

For the NSW Police Force to correctly apply the formulas in s 14A, it must:
review the entire criminal history of the offender, including offences prior to the commencement of the Register, to identify potentially registrable offences;
tally up how many registrable offences the person has been found guilty of in their life, in any jurisdiction (including determining whether multiple offences of the same kind should be counted as a ‘single offence’ because they arose ‘out of the same incident’);
classify whether each of those offences is a Class 1 or Class 2 offence;
determine whether the person was under the age of 18 when they committed each registrable offence, and
identify whether the offender committed further registrable offences while on the Register (as offending subsequent to registration may increase the person’s reporting period to life).[footnoteRef:654] [654:  Child Protection (Offenders Registration) Act 2000 (NSW) s 14A(1)(c) and (2).] 

The difficulties that the NSW Police Force experiences in identifying all registrable offences,[footnoteRef:655] and determining when multiple offences should be grouped and treated as a ‘single offence’,[footnoteRef:656] also affect the reporting period calculation process. The result is a legislative minefield. [655:  See the discussion in part ‎3 of this appendix.]  [656:  See the discussion in parts ‎4.1 and ‎4.2 of this appendix.] 

Correctly calculating a person’s reporting period also requires access to a lot of detail about the person’s criminal history. The Workforce Intelligence Unit noted that:
Any documents relevant to the case, such as criminal history, custodial history, police fact sheets, agreed fact sheets, are required to make a determination as to the reporting period ... Some historical matters require agreed facts and judges comments; in some cases the indictments may be enough on their own. Plea arrangements complicate matters. In the past, decisions have been made on insufficient facts due to procedural short cutting (e.g. using the original police facts sheet rather than agreed facts sheet). Clarification with the Officer in Charge is often required, which becomes problematic if they are absent from duty for any period, has retired or left NSWPF. Even where all the information is available, agreed facts or otherwise, this may be extensive and take considerable time to adequately review.[footnoteRef:657] [657:  Workforce Intelligence Unit, Human Resources Command, NSW Police Force, HR Analysis: Child Protection Register Staffing Review, 20 July 2017, D/2017/630614, NSW Police Force response to item 1 of Law Enforcement Conduct Commission Notice 929 of 2017, p 64.] 

The complexity of calculating reporting periods is demonstrated by the fact that a ‘Reporting Matrix’ which the NSW Police Force had developed and used for several years prior to 2016 to calculate reporting periods ‘to assist in reducing the subjectivity of individual interpretation’ was ‘found to be in error itself.’[footnoteRef:658] [658:  Ibid p 52; Officer, Child Protection Registry, Serious concerns raised regarding the Child Protection Register (CPR) reporting period timeframes and the lack of review of matters prior to case finalisation, 26 May 2016, D/2016/277899, NSW Police Force response to Law Enforcement Conduct Commission Notice 914 of 2017, p 2.] 

The difficulties are further demonstrated by the results of a review of Register case files conducted by the NSW Police Force between July 2016 and October 2018 (the CPR case review, discussed in Chapter ‎3). The review team identified 629 Register case files in which errors had been made in calculating the person’s reporting period under the CPOR Act.[footnoteRef:659]  [659:  See the categories ‘reporting period increased’ and ‘reporting period decreased’ in the table in Appendix 1. ] 

[bookmark: _Ref9929895][bookmark: _Toc22627867]Identifying the age of the offender on the date of offending
If a person was under 18 at the time he or she committed a registrable offence, he or she will be given a much shorter reporting period than if he or she had offended as an adult.[footnoteRef:660] The NSW Police Force therefore needs to be able to identify exactly when the person committed each registrable offence, to calculate the reporting period correctly. As discussed in part ‎4.1, this can be very difficult when the person was convicted on a ‘between dates’ charge. [660:  Child Protection (Offenders Registration) Act 2000 (NSW) s 14B.] 

As Example 3 demonstrates, a difference of less than five days for the date of offending can result in a person being registrable for 7.5 years, or 15 years. This example also demonstrates the serious consequences that can result if a reporting period is calculated incorrectly.
[bookmark: _Toc10711475][bookmark: _Toc21957546][bookmark: _Toc22280913]Example 3: 
In February 2001 Mr CC[footnoteRef:661] was convicted and sentenced for one count of attempted sexual intercourse with a child under 10, which Mr CC committed when he was 13 or 14 years old, and one count of aggravated sexual assault against a victim under 16 years of age, which Mr CC committed just four days short of his 18th birthday.[footnoteRef:662] [661:  Mr CC’s CPR case file was produced by the NSW Police Force in response to item 2(p) of Law Enforcement Conduct Commission Notice 929 of 2018. Mr CC’s case is also the subject of Case Study 6 in Chapter ‎3 and Case Study 8 in Chapter ‎4.]  [662:  Mr CC was sentenced to a good behaviour bond for a period of three years, and therefore was an ‘existing controlled person’ on the date the CPOR Act commenced (15 October 2001): See Child Protection (Offenders Registration) Act 2000 (NSW) s 3 (definition of ‘existing controlled person’, limb (f))] 

The NSW Police Force determined that he was a registrable person under the CPOR Act, but applied the wrong formula for calculating his reporting period. It determined that his reporting period was 15 years (the period for a person who committed two Class 1 offences as an adult). However, as Mr CC was under 18 at the time of committing both the offences, the correct reporting period for him was 7.5 years.
Mr CC’s reporting obligations under the CPOR Act ended in 2008.
However, as a consequence of error made by the NSW Police Force in calculating his reporting period, Mr CC was charged, convicted and sentenced for offences under the CPOR Act on multiple occasions after 2008. Between January 2010 and April 2016 he was wrongly convicted for six different offences of failing to comply with reporting obligations, under s 17 of the CPOR Act. He was also convicted and sentenced for an offence of providing misleading information, contrary to s 18 of that Act, and for resisting arrest (for one of the failure to report charges). 
As a result of these wrongful convictions, he spent in total over 540 days in custody.
In May 2016 legal representatives for Mr CC, and the NSW Police Force, became aware that an error may have been made by the NSW Police Force when calculating Mr CC’s reporting period. 
On 11 August 2016 the Registry sought advice from the Office of the General Counsel regarding the annulment of convictions and sentences imposed on Mr CC, noting that a ‘fundamental error’ had been made in calculating his reporting period. 
In April 2018 representatives for Mr CC filed a Statement of Claim in the Supreme Court, seeking damages from the State of New South Wales for wrongful imprisonment for a total of 545 days. In November 2018 a Defence was filed, in which the State of New South Wales admitted that an error had been made in calculating Mr CC’s reporting period, but denied any liability. It appears that the matter was settled in December 2018.[footnoteRef:663] [663:  Law Enforcement Conduct Commission review of JusticeLink.] 

[bookmark: _Toc22627868]Grouping of multiple offences
The difficulties discussed in parts ‎4.1.2 and ‎4.2 above, regarding determining when to treat multiple offences as ‘arising from the same incident’, also affect the calculation of reporting periods. The test in s 3(3) for when to count multiple offences as a ‘single’ offence which must be applied when determining if an exception to registration is enlivened, must also be applied when counting offences for the purpose of calculating reporting periods.[footnoteRef:664]  [664:  Child Protection (Offenders Registration) Act 2000 (NSW) s 14A(4)(a).] 

[bookmark: _Toc10711476][bookmark: _Toc21957547][bookmark: _Toc22280914]Example 4: 
In March 2008 Mr MM[footnoteRef:665] was convicted of two counts of aggravated indecent assault against a person under 16 years, and was ultimately sentenced to eight months’ imprisonment, with a three month non parole period. He was released from custody in August 2008, and the NSW Police Force notified Mr MM that his reporting period was eight years.    [665:  Mr MM’s CPR case file was produced by the NSW Police Force in response to item 2(o) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

In about May 2016, just months prior to when Mr MM’s reporting obligations as recorded by the NSW Police Force were due to expire, the NSW Police Force reviewed his file and determined that it had incorrectly calculated his reporting period. The NSW Police Force appeared to have counted his two convictions for offences in 2008 as a ‘single offence’ for the purpose of calculating his reporting period. However, while the two offences were committed with a 24 hour period, they were committed against different victims. Section 3(3) of the CPOR Act therefore did not apply, and Mr MM’s reporting period was therefore 15 years, for two Class 2 offences. 
On 9 July 2016 the NSW Police Force wrote to Mr MM, informing him that his reporting period had been incorrectly calculated in 2008, and that because he had been found guilty of two separate Class 2 offences, his reporting obligations under the CPOR Act would continue until 5 June 2023.
[bookmark: _Toc10711477][bookmark: _Toc21957548][bookmark: _Toc22280915]Example 5:
In August 2008 Mr VV[footnoteRef:666] was convicted of two counts of indecent assault against a child under the age of 10 years, and was given a suspended sentence.  [666:  A draft letter from the NSW Police Force to Mr VV, dated 22 June 2016, was produced by the NSW Police Force in response to Law Enforcement Conduct Commission Notice 977 of 2018.] 

It appears that the NSW Police Force originally calculated Mr VV’s reporting period to be eight years. However, Mr VV had committed two Class 2 offences; although both offences had been committed against the same victim, they had been committed on two separate days, two weeks apart. These offences therefore did not meet the requirements in s 3(3) to be counted as a ‘single offence’ under s 14(4)(a). As he had committed two Class 2 offences, his correct reporting period was 15 years.[footnoteRef:667] [667:  Child Protection (Offenders Registration) Act 2000 (NSW) (version in force as at 19 August 2008) s 14A(1)(b)(ii).] 

In around June 2016, a few months prior to when the reporting period the NSW Police Force had recorded for Mr VV was due to expire, the NSW Police Force reviewed his case and discovered the error. It recalculated his reporting period as ending in August 2023, and drafted a letter to send to Mr VV advising him of the error and the new date his reporting obligations would end.
[bookmark: _Ref9929929][bookmark: _Ref9929943][bookmark: _Ref10037328][bookmark: _Ref10037414][bookmark: _Toc22627869]Particular issues with counting CAM offences
Calculating reporting periods for persons convicted of CAM offences is particularly difficult, given the need to apply the test in s 3(3) for grouping offences ‘arising out of the same incident’ to those offences. As discussed in part ‎4.2, this can be a very challenging exercise. 
The team that conducted the NSW Police Force CPR case review reported in December 2017 there were 140 persons who had been put on the Register for possessing, disseminating or producing CAM, but were recorded as having finished their reporting obligations. The review team found that for 41 of those persons, the NSW Police Force had calculated their reporting period to be eight years, when in fact their reporting periods under the CPOR Act was 15 years. The cases of those persons should not therefore have been finalised.[footnoteRef:668]  [668:  Child Protection Register - Business Risk Committee – December 2017, NSW Police Force response to item 19(a) of Law Enforcement Conduct Commission Notice 929 of 2017, p 3.] 

The CPR case review stated that a full review would be conducted of those 41 cases, including reopening of cases, and correction of reporting periods.
The difficulties involved in interpreting and applying s 3(3) so as to correctly group CAM offences for the purpose of calculating reporting periods are illustrated by Examples 6 and 7.
[bookmark: _Toc10711478][bookmark: _Toc21957549][bookmark: _Toc22280916]Example 6: 
In May 2004 Mr WW[footnoteRef:669] was convicted of six offences of possessing child pornography, and was given a $2000 fine and a 12 month suspended sentence.  [669:  Mr WW’s CPR case file was produced by the NSW Police Force in response to item 2(d) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

The NSW Police Force determined Mr WW was a registrable person under the CPOR Act, and calculated his reporting period to be 12 years (for multiple Class 2 offences), ending in 2016.[footnoteRef:670]  [670:  Child Protection (Offenders Registration) Act 2000 (NSW) (version in force as at May 2004) s 14(3)(b).] 

In May 2016 the NSW Police Force reviewed Mr WW’s case and realised that the time of ‘possession’ listed for all of the offences for which he had been convicted was the two hour period during which police officers had searched his computer in 2003. Therefore, based on the way the NSW Police Force had particularised his charges, all of the offences had been ‘committed’ within a single 24 hour period. 
The NSW Police Force appeared to conclude in 2016 that all six of his offences met the test in s 3(3) of the CPOR Act to be counted as ‘arising from the same incident’ for the purposes of calculating his reporting period. However, it is apparent from the charge sheets that there were multiple children depicted in the material that he had in his possession. It appears therefore that the NSW Police Force either proceeded on the assumption that the requirement in s 3(3) that offences be ‘committed against the same person’ did not need to be satisfied (because it could have no application) in the case of Mr WW’s possession offences, or erroneously concluded that it had been satisfied in his case.
On this basis, the NSW Police Force concluded in 2016 that s 3(3) applied to Mr WW’s possession offences, and therefore his reporting period under the CPOR Act had been eight years, and his reporting period therefore had ended on 31 May 2012. 
However, in June 2018 Latham J handed down a decision of the Supreme Court in relation to the application of s 3(3) of the CPOR Act to CAM offences (the case involved one offence of possession and one offence of dissemination of the same material, which pictured one girl). Her Honour concluded in that case that the person that both the possession offence and the dissemination offence were ‘committed against’ for the purpose of s 3(3) was the girl pictured in the material.[footnoteRef:671]  [671:  KE (by his next friend and tutor NE) v Commissioner of Police & Ors [2018] NSWSC 941, [45]. This case is discussed in part 4.2.2 of this appendix.] 

If this interpretation of s 3(3) is applied to Mr WW’s case, then in fact the original decision by the NSW Police Force that Mr WW’s reporting period was 12 years was correct, as the material he had possessed depicted multiple children. Therefore his offences were not committed ‘against the same person’ and so did not ‘aris[e] from the same incident’, and therefore should have been counted as multiple offences when calculating his reporting period.
[bookmark: _Toc10711479][bookmark: _Toc21957550][bookmark: _Toc22280917]Example 7:
In 2008 Mr PP[footnoteRef:672] was convicted of one count of producing child pornography and one count of possessing child pornography. Both offences related to the same video footage of a 14 year old girl, which Mr PP had taped on 1 May and kept until 11 May, when the NSW Police Force found it in his home. The date listed on the charge sheet for the production offence was 1 May, and the date for the possession offence was 11 May.  [672:  Mr PP’s CPR case file was produced by the NSW Police Force in response to item 2(n) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

Mr PP was given a four month suspended sentence and a three year good behaviour bond. As producing and possessing child pornography are both Class 2 offences, the NSW Police Force determined that Mr PP was a registrable person, and calculated his reporting period to be eight years. 
In December 2017 the NSW Police Force reviewed Mr PP’s case, and concluded that as he had been convicted of two Class 2 offences on two different dates, his reporting period was in fact 15 years. The NSW Police Force wrote to Mr PP informing him that his reporting period had initially been incorrectly calculated, and that his reporting obligations would continue until July 2023. 
In March 2018 legal representatives for Mr PP wrote to the NSW Police Force seeking a review of the decision that his reporting period was 15 years and not eight years. The legal representatives argued that despite the different dates on the indictments, Mr PP’s two Class 2 offences ‘arose out of the same incident’, and therefore should be counted as a ‘single’ Class 2 offence, giving him a reporting period of eight years. They argued that, as a matter of fact, both the production and possession offences related to the same incident, as Mr PP has produced the video of the 14 year old, and ‘as soon as the video was produced, it was possessed’.[footnoteRef:673] They argued that both the production and possession offences were ‘complete and committed at exactly the same time’, but the possession continued until 11 May, when the NSW Police Force retrieved the tape from Mr PP’s house.[footnoteRef:674] [673:  Letter from Mr PP’s legal representatives to the NSW Police Force, 3 March 2018, NSW Police Force response to item 2(n) of Law Enforcement Conduct Commission Notice 929 of 2018, p 4.]  [674:  Letter from Mr PP’s legal representatives to the NSW Police Force, 3 March 2018, NSW Police Force response to item 2(n) of Law Enforcement Conduct Commission Notice 929 of 2018, p 7.] 

In March 2018 the NSW Police Force wrote back to Mr PP’s legal representatives informing them that it was seeking legal advice from the Crown Solicitors Office.[footnoteRef:675] [675:  Letter from the NSW Police Force to Mr PP’s legal representatives, 13 March 2018, NSW Police Force response to item 2(n) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

[bookmark: _Toc22627870]Need for reform of formulas for calculating reporting periods
Based on the error rate in the calculation of reporting periods identified by the CPR case review, the case studies reviewed by the Commission, and the Commission’s consultation with the Registry officers, it is apparent there is a need for the reporting period formulas in the CPOR Act to be simplified. 
The other Australian jurisdictions adopt a variety of approaches in their offender registration laws regarding the formulas for calculating reporting periods. 
Some jurisdictions, such as Victoria, the Australian Capital Territory and South Australia, have formulas that require identification and tallying of all registrable offences committed by the person (like in New South Wales). These formulas are less complex than those in s 14A of the CPOR Act.[footnoteRef:676] However, those three jurisdictions have equivalent provisions to s 3(3) and s 14A(4) in the CPOR Act, which require examination of the details of past offending to determine if multiple offences arose out of the ‘same incident’ and therefore need to be counted as a ‘single’ offence.[footnoteRef:677]  [676:  The formulas in those jurisdictions do not involve assessing whether registrable offences were committed after the person had been put on the register and notified of their obligations, which makes them more simple than the formulas in s 14A(1)(c) of the CPOR Act: Sex Offenders Registration Act 2004 (Vic) s 34; Crimes (Child Sex Offenders) Act 2005 (ACT) ss 84-87; Child Sex Offenders Registration Act 2006 (SA) s 34(1).]  [677:  Sex Offenders Registration Act 2004 (Vic) s 5(1) and s 34(3); Crimes (Child Sex Offenders) Act 2005 (ACT) s 90 (and see definition of ‘same incident’ in the Dictionary); Child Sex Offenders Registration Act 2006 (SA) s 4(2) and s 34(3).] 

New Zealand’s approach to the calculation of reporting periods appears to be the most simple. The Child Protection (Child Sex Offender Government Agency Registration) Act 2016 (NZ) (the NZ Act) provides the following formulas:
if a person has committed a class 1, 2 or 3 offence, but only received a non-custodial sentence – 8 years;
if a person has been sentenced to imprisonment for a class 1 offence - 8 years;
if a person has been sentenced to imprisonment for a class 2 offence – 15 years, and
if a person has been sentenced to imprisonment for a class 3 offence – remainder of the person’s life.[footnoteRef:678] [678:  Child Protection (Child Sex Offender Government Agency Registration) Act 2016 (NZ) s 35(1). It should be noted that under the NZ Act class 1 offences are those that attract criminal penalties at the lower end of the scale, and class 3 offences are those that attract the higher penalties.] 

There are no separate formulas for persons who commit multiple qualifying (ie registrable) offences. The NZ Act simply provides that if a ‘registrable offender’ has reporting obligations in respect of more than one qualifying offence, the reporting periods for each of those offences run concurrently (to the extent that they overlap), not cumulatively.[footnoteRef:679] Under the NZ Act therefore, the problems with determining whether multiple offences arose from the ‘same incident’ and therefore should be counted as ‘single offence’ are avoided.  [679:  Child Protection (Child Sex Offender Government Agency Registration) Act 2016 (NZ) s 35(5).] 

If Parliament were to decide to adopt a similar approach to the New Zealand reporting period formulas, it would need to consider whether to create a third class of offences under the CPOR Act. One benefit of creating a third class is that this may allow for greater reflection of the different levels of risk to the community represented by different offending.
Conclusions following consultation with the NSW Police Force:
The formulas for calculating reporting periods in s 14A of the CPOR Act need to be reviewed and simplified. The test for when multiple offences will be grouped and counted as single offence for the purpose of calculating reporting periods, in s 3(3), also needs to be reviewed, particularly as to how it applies to CAM offences.
Consideration should be given to whether New South Wales should adopt the type of approach reflected in the Child Protection (Child Sex Offender Government Agency Registration) Act 2016 (NZ). The officers the Commission consulted with supported consideration of such a model with three classes and three formulas, and commented that this approach was simple and easier to apply than that in the CPOR Act. However, those officers stated that they did not support adopting the first tier in the NZ Act, being a different formula for registrable persons who are given non-custodial sentences. 
[bookmark: _Toc8908752][bookmark: _Ref9929983][bookmark: _Toc22627871]Identifying when persons who have offended in other jurisdictions need to report under the CPOR Act
Under the CPOR Act there are two ways in which a person who commits an offence in a jurisdiction outside New South Wales and then moves to New South Wales can be classified as a ‘registrable person’ who has reporting obligations. These are:
through the ‘foreign jurisdiction offence’ limbs of the definitions of Class 1 and Class 2 offences, and
through the ‘corresponding registrable persons’ provisions in Part 3, Division 10.
[bookmark: _Toc22627872]Identifying when a person who has committed offences ‘under the law of a foreign jurisdiction’ is registrable 
The ‘foreign jurisdiction offence’ limbs include within the definitions of Class 1 and Class 2 offences ‘any offence under a law of a foreign jurisdiction that, if it had been committed in New South Wales, would have constituted an offence of a kind listed’ in the other limbs of those classes.[footnoteRef:680]  Therefore offences committed in other jurisdictions which are ‘of a kind’ that are listed in either of those definitions will also constitute registrable offences under the CPOR Act.[footnoteRef:681]  [680:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3 (para (e) of the definition of ‘Class 1 offence’ and para (j) of the definition of ‘Class 2 offence’).]  [681:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3 (para (e) of the definition of ‘Class 1 offence’ and para (j) of the definition of ‘Class 2 offence’).] 

A ‘foreign jurisdiction’ for the purposes of the CPOR Act is defined as including a jurisdiction in Australia other than New South Wales.[footnoteRef:682] [682:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3.] 

Accordingly, if a court outside New South Wales sentences a person for an offence that would have been a registrable offence if committed in New South Wales, the person will become a (directly) registrable person under the CPOR Act under s 3A, unless one of the exceptions in s 3A(2) apply.
If a person who is sentenced for offences outside of New South Wales becomes registrable through these provisions, then his or her reporting period under the CPOR Act will be calculated using the formulas in s 14A.
[bookmark: _Toc22627873]Identifying persons who are ‘corresponding registrable persons’
The second way that a person who is sentenced for an offence outside of New South Wales can become a registrable person once in New South Wales is through the ‘corresponding registrable person’ provisions in Division 10 of Part 3 of the CPOR Act.
The CPOR Act defines a corresponding registrable person as someone who has:
at any time been required to report to a corresponding registrar in a jurisdiction other than New South Wales, and 
subsequently moved to New South Wales while still subject to the reporting obligations in the other jurisdiction.[footnoteRef:683] [683:  Child Protection (Offenders Registration) Act 2000 (NSW) s 19BB(1).] 

Provided these criteria are met, the person will have reporting obligations under the CPOR Act as a corresponding registrable person even if the offence the person committed is not a registrable offence in New South Wales.[footnoteRef:684]  [684:  Child Protection (Offenders Registration) Act 2000 (NSW) s 19BB(2).] 

For corresponding registrable persons the CPOR Act effectively picks up the reporting periods set by other jurisdictions. The Act provides that a corresponding registrable person is required to make reports to the NSW Police Force for as long as the person would be required to report in the other jurisdiction in which they were registered.[footnoteRef:685] [685:  Child Protection (Offenders Registration) Act 2000 (NSW) s 19BB and s 19BC.] 

The corresponding registrable person provisions in the CPOR Act therefore require the NSW Police Force to have a good understanding of offender registration laws in other jurisdictions to ensure that it correctly identifies: 
1. which persons who enter New South Wales from other jurisdictions are required to make reports under the CPOR Act, and therefore need to be put on the New South Wales Register, and 
for how long their reporting obligations in New South Wales will continue.
These tasks are complicated by the fact that there is a lack of consistency across the offender registration laws in Australia as to which offenders are registrable, and the length of time for which they should provide reports to police. 
For example, a comparison of the CPOR Act with the Crimes (Child Sex Offenders) Act 2005 (ACT) reveals that manslaughter of a child (other than as a result of a motor vehicle accident) is a registrable offence in New South Wales, but not in the Australian Capital Territory (unless a specific child sex offender registration order is made).[footnoteRef:686] Also, in the Australian Capital Territory an ‘act of indecency in the first degree’ is a Class 1 offence which results in a 15 year reporting period,[footnoteRef:687] whereas in New South Wales, under the CPOR Act that same offence would be a Class 2 offence resulting in only an eight year reporting period.[footnoteRef:688] [686:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3 (definition of ‘Class 2 offence’ para (a)) and Crimes (Child Sex Offenders) Act 2005 (ACT) s 10 and schs 1 and 2.]  [687:  Crimes (Child Sex Offenders) Act 2005 (ACT) s 84 and sch 1; Crimes Act 1900 (ACT) s 57.]  [688:  Under either para (a2) or (l) and (a1) of the definition of ‘Class 2 offence’ in s 3 of the Child Protection (Offenders Registration) Act 2000 (NSW). ] 

It should be noted that the exceptions to registration in s 3A(2) do not apply to corresponding registrable persons (in contrast to persons who are registrable through the ‘foreign jurisdiction offence’ provisions).
[bookmark: _Ref9428759][bookmark: _Ref9850949][bookmark: _Ref9929519][bookmark: _Ref9929655][bookmark: _Toc22627874]Determining whether the foreign jurisdiction offence provisions and/or the corresponding registrable person provisions apply
There is overlap between the foreign jurisdiction offence provisions and the corresponding registrable person provisions. It is not clear under the CPOR Act which provisions should be preferred if both would apply to a person. This will occur where:
a person in a foreign jurisdiction is sentenced for an offence that would be a Class 1 or Class 2 registrable offence under the CPOR Act if committed in New South Wales, and
as a result of that sentence, the person is required to comply with reporting obligations under the offender registration law in the foreign jurisdiction, and
the person moves to New South Wales while still subject to reporting obligations in the foreign jurisdiction.
Determining under which set of provisions the person should be dealt with is important because, as mentioned above:
the exceptions to registration in s 3A(2) will apply to a person dealt with under the ‘foreign jurisdiction offence’ limbs, but not to a person who is (or is also) a corresponding registrable person, and
the person’s reporting period in New South Wales may be significantly different depending on whether the reporting period is calculated under the formulas in s 14A of the CPOR Act (for ‘foreign jurisdiction offence’ registrable persons) or the reporting period is picked up from the other jurisdiction under s 19BC (for a corresponding registrable person).
Example 8 below demonstrates the difficulty of trying to determine the obligations under New South Wales law that apply to a person who was convicted and registered in another jurisdiction, particularly when the person is caught in the overlap between these two sets of provisions. This example also demonstrates how this task can be further complicated by being required to apply amendments to the CPOR Act which were given retrospective effect.
[bookmark: _Toc10711480][bookmark: _Toc21957551][bookmark: _Toc22280918]Example 8:
In March 2008 Mr GG,[footnoteRef:689] who was under the age of 18, pled guilty in a Tasmanian Court to 14 counts of indecent assault. The court made an order releasing Mr GG without recording a conviction, and a 12 month probation order under the Youth Justice Act 1997 (Tas). The court also made an order that he comply with reporting obligations under the Community Protection (Offender Reporting) Act 2005 (Tas) for a period of two years.  [689:  Mr GG’s CPR case file was produced by the NSW Police Force in response to item 2(g) of Law Enforcement Conduct Commission Notice 929 of 2018.] 

In around April 2008 Mr GG moved to New South Wales. In May 2008 the NSW Police Force determined Mr GG was a registrable person and placed him on the Register. On 6 June 2008 he was informed by the NSW Police Force that his reporting obligations under the CPOR Act could continue for seven years and 111 days. His reporting period was extended in 2011 due to periods Mr GG spent in custody in 2010 and 2011. As a result, according to NSW Police Force records, his reporting obligations would end in December 2016 at the earliest.
Between July 2011 and June 2016, Mr GG was charged with a total of 14 counts of failing to comply with reporting obligations under s 17 of the CPOR Act, on four different occasions. He was convicted on seven counts, was fined $300 for each of those offences and was placed on a bond for 18 months.
NSW Police Force review of Mr GG’s case in 2016
In July 2016 the NSW Police Force reviewed Mr GG’s case. It concluded that it had made an error in 2008 in concluding that Mr GG was a registrable person under the CPOR Act when he came to New South Wales in April 2008. 
The NSW Police Force noted that under the definition of a ‘corresponding registrable person’ which was in force in April 2008, a person who was registered in another jurisdiction would only be required to report in New South Wales as a corresponding registrable person if the person’s reporting period in the other jurisdiction would be longer than the period the person would have been given for the offences under the CPOR Act.[footnoteRef:690] However, Mr GG’s reporting period of two years in Tasmania was significantly shorter that the reporting period he would have received under the CPOR Act had he been sentenced in New South Wales for those offences.     [690:  Child Protection (Offenders Registration) Act 2000 (NSW) (version in force as at May 2008) s 3C.] 

The NSW Police Force therefore concluded in 2016 that Mr GG had not been a corresponding registrable person in April 2008. It further concluded that he should never have been placed on the Register in New South Wales.
The NSW Police Force, and at its request, the Department of Justice, consequently applied for annulments of Mr GG’s convictions and sentences for offences under the CPOR Act between 2010 and 2016. These annulments were granted by the courts in 2017.[footnoteRef:691] [691:  Law Enforcement Conduct Commission review of Justicelink.] 

Commission’s review of Mr GG’s case in 2018
In May 2018 the Commission reviewed Mr GG’s case, and noted the NSW Police Force had made an error when it reviewed his case in 2016.
The Commission concluded that although Mr GG was not a corresponding registrable person when he came to New South Wales in April 2008, he had become one on 20 October 2008. On that date the definition of ‘corresponding registrable person’ in the CPOR Act had been amended to include any offender who had at any time had reporting obligations in another jurisdiction, and would still be required to report, if still in that jurisdiction.[footnoteRef:692] This new definition had retrospective application, as it applied to any person whose reporting obligations in the other jurisdiction had arisen before the commencement of the new definition.[footnoteRef:693] [692:  Child Protection (Offenders Registration) Amendment Act 2007 (NSW); Child Protection (Offenders Registration) Act 2000 (NSW) (version in force as at 20 October 2008) s 3C.]  [693:  Child Protection (Offenders Registration) Act 2000 (NSW) sch 2 pt 5 cl 13.] 

The Commission noted that Mr GG’s reporting period in New South Wales as a corresponding registrable person under the amended provisions in the CPOR Act was the same as it was under the Tasmanian Act – two years from March 2008.[footnoteRef:694]   [694:  Child Protection (Offenders Registration) Act 2000 (NSW) (version in force as at 20 October 2008) s 3C(b) and 14D.] 

In 2018 the Commission therefore concluded that the NSW Police Force had made an error in 2016 in concluding that Mr GG had never been a registrable person. He had become a corresponding registrable person on 20 October 2008, and as such had been required to comply with the reporting obligations in the CPOR Act until at least 2010 (excluding the extensions for his time in custody in 2010-2011). 

Commission’s re-review of Mr GG’s case in 2019
In March 2019 the Commission re-reviewed Mr GG’s case in the context of preparing the final report for Operation Tusket.
The Commission realised that when reviewing Mr GG’s case, neither the NSW Police Force (in 2016) nor the Commission (in 2018) had considered whether Mr GG had been a registrable person under the ‘foreign jurisdiction offence’ limb of the definition of ‘Class 2 offence’ in the CPOR Act. 
Mr GG had been convicted in a foreign jurisdiction of indecent assaults, which, had he committed those offences in New South Wales, would have constituted Class 2 offences under the CPOR Act.[footnoteRef:695] They accordingly were registrable offences under the ‘foreign jurisdiction offence’ limb in paragraph (j) of the definition of a Class 2 offence. He was therefore a registrable person under s 3A of the CPOR Act when he entered New South Wales in April 2008.[footnoteRef:696] [695:  Child Protection (Offenders Registration) Act 2000 (NSW) (version in force as at April 2008) s 3 (definition of ‘Class 2 offence’ para (a)).]  [696:  The exception in s 3A(2)(a) did not apply to Mr GG, as the orders made in his case by the Tasmanian court were not equivalent orders to an order under s 33(1)(a) of the Children (Criminal Proceedings) Act 1987 (NSW): see Youth Justice Act 1997 (Tas) s 47(1)(d) and s 47(1)(f).] 

The Commission concluded in March 2019 that Mr GG was both a registrable person under the foreign jurisdiction offence provisions (from when he entered New South Wales in April 2008) and a corresponding registrable person (from 20 October 2008). 
Mr GG’s reporting period under the foreign jurisdiction offence provisions would have been calculated under s 14A of the CPOR Act as 7.5 years, as he had pled guilty to multiple Class 2 offences which he committed when he was under 18 years of age.[footnoteRef:697] When he (also) became a corresponding registrable person in October 2008, his reporting period was governed by s 14D of the CPOR Act, which (then) provided: [697:  Child Protection (Offenders Registration) Act 2000 (NSW) (version in force as at April 2008) s 14A(1)(b)(ii) and s 14B.] 

Despite anything in this Part, a corresponding registrable person must continue to comply with the reporting obligations imposed by this Part until he or she ceases to be a corresponding registrable person (emphasis added).
As that section only prescribed a minimum reporting period, there was no inconsistency between the requirements of s 14D and s 14A. Both sections would be satisfied if Mr GG complied with reporting obligations for 7.5 years. 
The Commission accordingly concluded in 2019 that Mr GG had been a registrable person under the CPOR Act when he came to New South Wales in April 2008, and had been required to comply with reporting obligations in New South Wales for 7.5 years, from March 2008 to September 2015 (this period later being extended for time in custody). This was consistent with the (remaining) reporting period the NSW Police Force had noted for Mr GG in June 2008.[footnoteRef:698] [698:  His reporting period would have been backdated to begin from the date his sentence was imposed in Tasmania: Child Protection (Offenders Registration) Act 2000 (NSW) s 14.] 

This meant that the original decision made by the NSW Police Force in 2008 about Mr GG’s registrable status and reporting period had been correct. The NSW Police Force had therefore erred in concluding in 2016 that he was not a registrable person, and in applying for annulments of his convictions under the CPOR Act from between 2010 and 2016.
In March 2019 the Commission provided its analysis of Mr GG’s case to the NSW Police Force.
Conclusion following consultation with the NSW Police Force:
Sections 19BB and 19BC need to be reviewed and redrafted in order to clarify the relationship between:
the corresponding registrable person provisions, and 
the provisions relating to persons who are registrable persons because they were sentenced for offences in foreign jurisdictions which, if committed in New South Wales, would have been registrable offences under the CPOR Act (the ‘foreign jurisdiction offence’ limbs in paragraphs (f) and (j) of the definitions of Class 1 and Class 2 offences respectively).
[bookmark: _Toc22627875]Determining the reporting period for a person who has had reporting obligations in multiple jurisdictions
One problem raised by Registry officers was how to calculate a corresponding registrable person’s reporting period when that person has moved through multiple jurisdictions before coming to New South Wales, and in each jurisdiction a different reporting period applied to that person. 
For example if a person:
1. commits a registrable offence in jurisdiction A, and under the offender registration law in that jurisdiction has a reporting period of five years, then
1. moves to jurisdiction B, and under that jurisdiction’s offender registration law has a reporting period of eight years, then
1. moves to New South Wales,
is the correct reporting period for the person under the CPOR Act five years, or eight years?
Section 19BC provides that a corresponding registrable person’s reporting period is ‘the whole period during which the person is a corresponding registrable person’. Under s 19BB(1), a person is a corresponding registrable person if they: (1) have at any time been in a foreign jurisdiction where they were required to report to a corresponding registrar and (2) would, if they were still in that jurisdiction, still be required to report to that registrar.[footnoteRef:699]  [699:  Child Protection (Offenders Registration) Act 2000 (NSW) s 19BB(1) (emphasis added).] 

There is no explicit reference in the definition of a corresponding registrable person in s 19BB(1) to the jurisdiction in which the person originally committed the offence (the originating jurisdiction). This can be contrasted with s 19BB sub-section (3), which explicitly refers to the jurisdiction in which the person was found guilty. It is clear however from the word ‘includes’ in the opening to sub-s (3) that it does not provide an exhaustive definition of who is a corresponding registrable person (ie sub-s (3) does not limit the scope of sub-s (1)). 
One interpretation of s 19BB(1) is that a corresponding registrable person’s reporting period in New South Wales continues for as long as they would be required to make reports in any other jurisdiction, not just the originating jurisdiction. In the example above, therefore, the person’s reporting period would be eight years. Another possible interpretation is that sub-s (1) should be read in line with sub-s (3), and therefore should be read as referring to the originating jurisdiction, in which case in the example above the person’s reporting period would be five years.
The Registry officers advised that clarity is required in the CPOR Act as to how to determine the reporting periods for corresponding registrable persons who have been required to report in multiple jurisdictions.
Conclusion following consultation with the NSW Police Force:
Sections 19BB and 19BC need to be reviewed and redrafted in order to make clear what should be the length of a corresponding registrable person’s reporting period if the person has been (and continues to be) required to report to a corresponding registrar in more than one foreign jurisdiction.
[bookmark: _Toc8908757][bookmark: _Ref9929964][bookmark: _Toc22627876]Interpreting and enforcing reporting obligations
The CPOR Act requires registrable persons to report their personal information, and changes to that information, to the NSW Police Force within certain timeframes. However, some of the timeframes are unclear. 
This lack of clarity may make it difficult for registrable persons to identify exactly what they are required to tell the NSW Police Force, and by what date. This is significant as the penalty for failing to comply with any of the reporting obligations under s 17 of the CPOR Act can be up to five years’ imprisonment. 
The lack of clear timeframes for reporting can also make it difficult for the NSW Police Force to determine when a breach of a reporting obligation has occurred, and when arrest and prosecution for the offence in s 17 of the CPOR Act is warranted. The lack of clarity can also make it difficult for a court to determine whether the offence of failing to comply with reporting obligations has been proven.
Another relevant consideration is that reporting obligations have not kept up to date with changes in technology. For example, the CPOR Act requires a registrable person to report to the NSW Police Force a variety of different details about their internet usage, but it does not explicitly cover the use of mobile phone ‘apps’ such as WhatsApp.[footnoteRef:700] This however could be rectified through amendments to the regulations.[footnoteRef:701]  [700:  Child Protection (Offenders Registration) Act 2000 (NSW) s 9(1)(q). ]  [701:  See Child Protection (Offenders Registration) Act 2000 (NSW) s 9(1)(q).] 

The Commission has identified a number of reporting obligations which do not appear to be sufficiently precise, with the result that in certain circumstances it will be difficult for the NSW Police Force to identify when breaches of these obligations have occurred. 
The Registry officers consulted by the Commission stated that there should be a consistent approach in the CPOR Act to timeframes for reporting. Currently there are many different timeframes that apply, which leads to confusion and uncertainty for officers in the NSW Police Force. 
[bookmark: _Toc22627877]Obligation to report changes regarding residence with children
A registrable person’s initial report to the NSW Police Force must include information about any child who ‘generally resides’ in the person’s household.[footnoteRef:702] Section 9(2)(b) of the CPOR Act states that a child ‘generally resides’ in a person’s household if they ‘reside together in that household for a least 3 days (whether consecutive or not) in any period of 12 months’. [702:  Child Protection (Offenders Registration) Act 2000 (NSW) s 9(1)(e).] 

A registrable person is required to report a change regarding the children who ‘generally reside’ with that person, ‘within 24 hours after the change occurs’.[footnoteRef:703] [703:  Child Protection (Offenders Registration) Act 2000 (NSW) s 9(1)(e) and s 11(1)(a).] 

That ‘change’ will only occur after the child has resided with the person for the ‘3 days in 12 months’ period in s 9(2)(b).[footnoteRef:704] The registrable person has then 24 hours after the last of those three days to report the residence of the child to the NSW Police Force. [704:  Child Protection (Offenders Registration) Act 2000 (NSW) s 11(2).] 

However it is unclear from the wording in s 9(2)(b) exactly when the threshold of residing for ‘3 days in 12 months’ will have been met, triggering the obligation to report within 24 hours. 
The term ‘reside’ in s 9(2)(b) is not further defined in the CPOR Act. It is unclear whether the requirement that the child ‘reside’ for at least ‘3 days’ should be interpreted as requiring that the child has stayed at the person’s house for three full 24-hour periods, or slept three nights at the person’s residence, or some other interpretation. 
Additionally, the reference to the child residing in the household for at least three days (including non-consecutive days) ‘in any 12 month period’ creates uncertainty. This was identified by the Victorian Law Reform Commission (VLRC) in its review of the Sex Offenders Registration Act 2004 (Vic) (the Victorian Act) in 2011. In 2011 that Act contained a provision which was identical to s 9(2)(b) in the CPOR Act.[footnoteRef:705] The VLRC stated: [705:  Sex Offenders Registration Act 2004 (Vic) (version in force as at 1 August 2011) s 14(2)(b).] 

it is unclear whether this 12-month period refers to a calendar year or to 12 months from the first day of residing together. A literal interpretation suggests that it is the latter. Registered sex offenders are required to report residing with a child within one day—presumably within one day of the third day of residing together. It seems that a registered sex offender must keep a record of all days for which they have resided in the same household as a particular child, and calculate whether these days have fallen in one 12-month period.[footnoteRef:706] [706:  Victorian Law Reform Commission, Sex Offenders Registration: Final Report (2011) para 7.31.] 

The VLRC further commented that: 
The Commission considers this definition unhelpful. Although it requires registered sex offenders to report residing in the same house as a child or children within one day of the third occurrence in a 12-month period, this may be months after the first and second occasions on which the registered sex offender has stayed under the same roof as a child. From a child protection perspective, the child or children could have been at risk of harm on either of these earlier occasions without any requirement for the offender to have made a report. Any attempt to redefine ‘residing with a child’ by number of days or length of time is equally arbitrary.[footnoteRef:707] [707:  Victorian Law Reform Commission, Sex Offenders Registration: Final Report (2011) para 7.32.] 

The VLRC recommended that the Victorian Act be amended to include ‘residing with a child or children’ as one type of contact that registered sex offenders are required to report, and remove the ‘three days in 12 months’ threshold.[footnoteRef:708] This recommendation was implemented, and now ‘stay[ing] overnight at a place of residence where the child resides or is staying overnight’ is included in the definition of ‘contact with a child’ in the Victorian Act. A registrable offender is required to report any such contact within one day of it occurring.[footnoteRef:709] [708:  Victorian Law Reform Commission, Sex Offenders Registration: Final Report (2011) para 7.33 and Recommendation 31.]  [709:  Sex Offenders Registration Act 2004 (Vic) s 4A(b), s 14(1)(e) and (ea), and s 17(1A).] 

The risk that the VLRC identified (ie that setting the threshold at three non-consecutive days in any 12 month period may lead to long delays before the first day of ‘residence’ is reported) is equally likely under s 9(2)(b) of the CPOR Act. 
The wording of s 9(2)(b) therefore not only creates uncertainty for the NSW Police Force, but also seems inconsistent with the object of the CPOR Act to protect children from serious harm.[footnoteRef:710] The Registry officers the Commission consulted stated that the threshold of three non-consecutive days was very difficult for NSW Police Force investigators to apply. They suggested that registrable persons should be required to report any changes in terms of the children residing with them within 24 hours. [710:  Child Protection (Offenders Registration) Act 2000 (NSW) s 2A(a).] 

Conclusions following consultation with the NSW Police Force:
Sections 9(1)(e), 9(2)(b), 11(1)(a) and 11(2) need to be reviewed. The phrase ‘reside together…for at least 3 days’ in s 9(2)(b) needs to be further defined or replaced, to remove ambiguity as to when the threshold for reporting will be met. Consideration should be given to whether the three (non-consecutive) days ‘in any period of 12 months’ threshold is appropriate in light of the risks identified by the VLRC. Consideration should also be given to adopting the Victorian approach of requiring registrable persons to report ‘stay[ing] overnight’ at a place of residence where a child ‘resides or is staying overnight’ within one day of it occurring.
[bookmark: _Toc518387521][bookmark: _Toc518487391][bookmark: _Toc8908759][bookmark: _Toc22627878]Obligation to report employment
[bookmark: _Toc9428479][bookmark: _Toc12020431][bookmark: _Toc14790597][bookmark: _Toc15478480][bookmark: _Toc22279547][bookmark: _Toc22627879]Calculating timeframes for reporting changes to employment
A registrable person is required under s 9(1)(f) of the CPOR Act to include in his or her initial report to the NSW Police Force:
1. the nature of the person’s work, and
the name of the person’s employer (if any), and
the address of each of the premises at which the person generally works. 
The CPOR Act states in s 9(2)(d) that a registrable person is only ‘generally employed’ at a particular premises if he or she is employed there for ‘at least 14 days (whether consecutive or not) in any period of 12 months’.[footnoteRef:711] [711:  It should be noted that s 9(1)(f) originally referred to premises where a person was ‘generally employed’. Section 9(2)(d) should have been updated when s 9(1)(f) was amended in 2013 to refer to ‘generally works’ rather than ‘generally employed’: see Child Protection Legislation Amendment (Children’s Guardian) Act 2013 (NSW).] 

A registrable person must report a change to the nature of their work, their employer or place where they ‘generally work’ within seven days.[footnoteRef:712] However, a ‘change’ to the place where the person is generally employed will only be taken to have occurred once the 14 day period in s 9(2)(d) has expired.[footnoteRef:713]  [712:  Child Protection (Offenders Registration) Act 2000 (NSW) s 11(1).]  [713:  Child Protection (Offenders Registration) Act 2000 (NSW) s 11(2).] 

It is unclear whether the three limbs of s 9(1)(f) should be read as separate obligations, with the consequence that the extended timeframe for reporting changes under s 9(2)(d) only applies to the limb (iii). This would mean that a registrable person must report a change to the limb (i) (nature of their work) or (ii) (their employer) within seven days, but is only required to report a change to (iii) (the location where they are working) within seven days after the period in s 9(2)(d) has been fulfilled.
If the three limbs are treated as a single obligation, however, the registrable person may be relieved from having to report changes to the nature of his or her work, or employer, until the period for changes to his or her place of employment under s 9(2)(d) has been satisfied. 
Example 9 demonstrates the consequences if this latter interpretation is adopted. It also illustrates the potential problems with s 9(2)(d) as currently drafted.
[bookmark: _Toc10711481][bookmark: _Toc21957552][bookmark: _Toc22280919]Example 9: 
In early 2012 Mr XX[footnoteRef:714] was convicted of possessing child pornography and became a registrable person under the CPOR Act. [714:  All documentation in relation to Mr XX relied upon for this case study was produced by the NSW Police Force in response to item 2 of Law Enforcement Conduct Commission Notice 929 of 2017.] 

On 10 April 2012 Mr XX informed Corrective Services NSW that the following day he would be commencing work at an aged care facility under a work for the dole program. 
On 11 April 2012 Mr XX completed his first day of work at the facility under an ‘employment pathway plan’ with Job Services Australia. Under the plan he would work three days a week at the facility. 
On 27 April 2012 the NSW Police Force arrested Mr XX for failing to comply with reporting obligations under s 17 of the CPOR Act, for failing to inform the NSW Police Force about his work for the dole arrangements. 
At that point of Mr XX’s arrest it had been 16 days since he had first started working at the facility. However, he had only completed six days of actual work. 
Mr XX was initially refused bail by a magistrate in the Local Court. Mr XX’s lawyer raised the issue that Mr XX could not have committed any offence under s 17 because he had not yet completed 14 days of work as required by s 9(2)(d) of the CPOR Act. 
On 30 April 2012 the Police Prosecutor submitted that s 9(2)(d) should be interpreted so that the ‘change’ in work premises occurs as soon as 14 days have elapsed since the registrable person’s first day of work (no matter how many of those 14 days the person had actually worked). Based on this interpretation, Mr XX’s change in where he was ‘generally employed’ occurred on 25 April 2012, as this was 14 calendar days after 11 April, the day he first worked. 
Mr XX’s representative submitted that s 9(2)(d) should be read as requiring the person to actually work 14 days before they can be said to be ‘generally working’ at a place of employment. 
Ultimately the Magistrate hearing Mr XX’s matter did not need to make a ruling on the correct interpretation of s 9(2)(d). This was because even if the Police Prosecutor’s interpretation of s 9(2)(d) was correct (which would mean Mr XX was ‘generally employed’ at the facility by end of 25 April 2012), s 11(1) effectively gave Mr XX a 14 day[footnoteRef:715] notification period after the period in s 9(2)(d) had been completed in which to report his change of place of employment. Even on the Police Prosecutor’s interpretation, it was only after the expiry of 14 days after 25 April that Mr XX would be committing the offence of failing to comply with his reporting obligations.  However he had been arrested for this offence on 27 April 2012.  [715:  Fourteen days was the period provided under s 11(1) of the Child Protection (Offenders Registration) Act 2000 (NSW) as in force in 2012.] 

The Magistrate concluded that, whichever interpretation of s 9(2)(d) was correct, ‘either way the offence isn’t going to be made out’ and granted bail.[footnoteRef:716] The charge against Mr XX of failing to report was ultimately dismissed for other reasons (see part ‎7.2.2 below). [716:  Transcript of Proceedings, R v [Mr XX]: Application for Bail (Local Court, 30 April 2012), NSW Police Force response to item 2 of Law Enforcement Conduct Commission Notice 929 of 2017, pp 7-8.] 

Example 9 demonstrates that there is a question as to how s 9(2)(d) should be interpreted, specifically how the 14 days should be counted. 
This question will be particularly relevant in the case of part-time or casual work. If s 9(2)(d) requires a registrable person to actually have completed 14 days of work before the obligation to report the change in employment is triggered, then if, for example, the person only works one day a week, they could be employed for 3.5 months before the obligation to tell police would arise under s 11(1). 
The case also demonstrates that there is a question whether the three limbs of s 9(1)(f) are in practice being treated as a single obligation, and therefore all subject to the extended timeframe for reporting in s 9(2)(d).
These questions will create difficulties for the NSW Police Force in prosecuting breaches of the obligation to report changes to employment. 
The Registry officers the Commission consulted stated that in practice they treat the reporting timeframe for all three limbs of s 9(1)(f) as the same (as the Magistrate did in Mr XX’s case). They confirmed that the qualification in s 9(2)(d) that the 14 days of employment need not be consecutive creates practical difficulties for them in seeking to ascertain when the reporting obligation has been breached.
The Registry officers suggested that s 9(1)(f), s 9(2)(d) and ss 11(1)-(2) should be reviewed, and that the CPOR Act should instead simply impose an obligation on registrable persons to report details of a change in place of employment within seven (calendar) days of signing the employment contract or the first day of work. 
Conclusions following consultation with the NSW Police Force:
Sections 9(1)(f), s 9(2)(d) and s 11(1)-(2) need to be reviewed. At a minimum:
s 9(2)(d) needs to be amended to refer to ‘generally works’ rather than ‘generally employed’ (as the latter term is not used in s 9(1)(f));
the same, explicit timeframe for reporting should apply to all the details in each of the three limbs of s 9(1)(f), and
the Act should define the meaning of ‘employed…for at least 14 days (whether consecutive or not)’ (to avoid the problems raised by Mr XX’s case (above).
However consideration should be given to adopting the Registry’s suggestion that the obligations in sub-ss 9(1)(f) and 9(2)(d) (and their complicated interaction with sub-ss 11(1) and (2)) be replaced with an obligation to report changes in employer or place of employment within seven (calendar) days of signing an employment contract, or the first day of work (whichever is earlier).
[bookmark: _Toc9428480][bookmark: _Ref10114297][bookmark: _Toc12020432][bookmark: _Toc14790598][bookmark: _Toc15478481][bookmark: _Toc22279548][bookmark: _Toc22627880]Question whether Work for the Dole has to be reported
In the matter in Example 9, discussed above, Mr XX’s representative raised the question whether a registrable person had an obligation under the CPOR Act to report ‘work for the dole’ as ‘employment’.
Under the CPOR Act as in force in 2012 (the time of Mr XX’s case), a registrable person was required to report the ‘nature of their employment’, their ‘employer’ and where they were ‘generally employed’.[footnoteRef:717] The CPOR Act did not define these terms, but stated that for the purposes of that obligation, ‘employer’ and ‘employment’ had the same meaning as that given in the Commission for Children and Young People Act 1998 (NSW) (CCYP Act).[footnoteRef:718] [717:  Child Protection (Offenders Registration) Act 2000 (NSW) (version in force as at 10 April 2012) s 9(1)(f). ]  [718:  Child Protection (Offenders Registration) Act 2000 (NSW) (version in force as at 10 April 2012) s 9(3).] 

On 30 November 2012 the Magistrate hearing Mr XX’s matter considered that the definition of those terms in s 33 of the CCYP Act did not include work done as part of the work for the dole program.[footnoteRef:719] Accordingly he held that the CPOR Act did not require Mr XX to report to the NSW Police Force about his work under such a program, and therefore acquitted him of the charge of failing to comply with a reporting obligation under the CPOR Act.[footnoteRef:720] Mr XX subsequently sent a Letter of Demand to the NSW Police Force seeking damages for unlawful arrest, false imprisonment and malicious prosecution. The matter was ultimately settled without admission of liability.  [719:  Transcript of Proceedings, R v [Mr XX] (Local Court, 30 November 2012) NSW Police Force response to item 2 of Law Enforcement Conduct Commission Notice 929 of 2017, pp 5-6.]  [720:  Ibid p 6.] 

The Magistrate had noted on 30 November 2012 that his interpretation of the term ‘employment’ under the CPOR Act meant there was:
an urgent need for legislative review. There is a clear need for persons in the position of the defendant to be so supervised and to be so responsible for reporting… and I will expect a large number of people who are on such orders [ie registrable persons] to be in fact unable to get work elsewhere and consequently working for the dole.[footnoteRef:721] [721:  Ibid.] 

Since the decision in relation to Mr XX, the CCYP Act has been repealed and replaced by the Child Protection (Working with Children) Act 2012 (NSW) (WWC Act), and the CPOR Act has been amended as a consequence. However, the introduction of the WWC Act and these amendments do not appear to have addressed the concerns raised by the Magistrate in Mr XX’s case that work for the dole is not required to be reported under the CPOR Act.  
Section 9(1)(f) as currently drafted requires a registrable person, if they are a ‘worker’, to report the nature of their work, their employer, and the address of each premises at which the person generally works. The terms ‘worker’ and ‘employer’ in s 9(1)(f) of the CPOR Act have the same meanings as those terms are given in s 5 of the WWC Act.[footnoteRef:722] [722:  Child Protection (Offenders Registration) Act 2000 (NSW) s 9(3).] 

A person engaged in the work for the dole program does not appear to fit in any of the categories contained in the definition of ‘worker’ in the WWC Act. Such a person is not an ‘employee’ as the person receives no remuneration for the work and is required to participate in the work program in order to receive income support from Centrelink, but does not enter into a contractual relationship with the host organisation. A person participating in work for the dole also is not a self-employed person, a contractor or sub-contractor, a volunteer, or a person undertaking practical training as part of an educational or vocational course.[footnoteRef:723]  [723:  Child Protection (Working With Children) Act 2012 (NSW) s 5.] 

Further, the Social Security Act 1991 (Cth) makes it clear that the fact a person is engaged in the work for the dole program does not make that person an employee for the purposes of the Fair Work Act 2009, the Superannuation Guarantee (Administration) Act 1992 or the Safety, Rehabilitation and Compensation Act 1988, or a worker for the purposes of the Work Health and Safety Act 2011.[footnoteRef:724] [724:  Social Security Act 1991 (Cth) s 631C.] 

It is therefore not clear from a reading of the WWC Act whether a registrable person undertaking work for the dole is a ‘worker’ under that Act, and therefore a ‘worker’ for the purposes of s 9(1)(f) of the CPOR Act. It is also therefore unclear whether such a person has an obligation to report the fact they are undertaking this work to the NSW Police Force under the CPOR Act. This issue needs to be clarified so that the NSW Police Force can enforce the reporting obligations in the CPOR Act correctly. 
Conclusion following consultation with the NSW Police Force:
The definition of ‘worker’ for the purposes of the CPOR Act should expressly include persons participating in a Work for the Dole program. Consideration should be given to including similar wording to that in s 631C of the Social Security Act 1991 (namely a person who ‘is participating in an approved program of work for income support, or undertaking an activity in accordance with a term (including an optional term) of a Newstart Employment Pathway Plan’).
[bookmark: _Ref9929974][bookmark: _Toc22627881]Identifying when corresponding registrable persons need to make their initial report
It is difficult to determine when a corresponding registrable person is required to make their initial report under the CPOR Act. Section 19BD requires a person who ‘becomes’ a corresponding registrable person while in New South Wales to make an initial report within seven days ‘after becoming’ a corresponding registrable person. 
However, the CPOR Act does not define at what point a person will ‘become’ a corresponding registrable person. Section 19BB, which defines who is a corresponding registrable person, does not shed much light on this issue, other than to suggest that a person can only become a corresponding registrable person once they have left the jurisdiction in which they were originally required to report. 
Section 9C of the CPOR Act may provide some assistance. That section states that any person who has been required to report to a corresponding registrar must contact a person nominated by the NSW Commissioner of Police within seven days of entering New South Wales. The purpose of the contact is for the person to receive advice from the NSW Police Force as to whether they are a registrable person under the CPOR Act, and if so, to be informed about their reporting obligations (s 9C(3)).
It may be that a person ‘becomes’ a corresponding registrable person when they are advised that they are registrable in New South Wales under s 9C(3). Under s 19BD, the person would then have seven days from that advice to make their initial report. A corresponding registrable person cannot be convicted for failure to comply with s 19BD if the person has not received notice, or otherwise been made aware, of his or her reporting obligations under that section.[footnoteRef:725] Accordingly, it would be logical if s 9C(3) and s 19BD were to be read together in this way. [725:  Child Protection (Offenders Registration) Act 2000 (NSW) s 17(3).] 

However, a further complicating factor when attempting to identify the timeframe for a corresponding registrable person’s initial report is the relationship between s 19BD and the table in s 9A titled ‘When an initial report must be made’. The last item (item 3) in that table states:
A registrable person who enters New South Wales from a foreign jurisdiction and who had not previously been required under this Act to report his or her personal information to the Commissioner of Police…[must make an initial report] [w]ithin 7 days after entering and remaining in New South Wales for 14 or more consecutive days…
As the definition of a ‘registrable person’ includes a corresponding registrable person,[footnoteRef:726] on its face this obligation would appear to apply to corresponding registrable persons. On the basis of that provision, it could be argued that a corresponding registrable person could have up to 21 days after entering New South Wales to make an initial report.  [726:  Child Protection (Offenders Registration) Act 2000 (NSW) s 3A(1).] 

However a review of the legislative history of s 9A reveals that there previously was a fourth item in that table, which was specifically addressed to corresponding registrable persons.[footnoteRef:727] That section was removed and became s 19BD.[footnoteRef:728] This suggests that item 3 of the table was not designed with corresponding registrable persons specifically in mind, a reading which is supported by the legislative history of that provision.[footnoteRef:729] [727:  Child Protection (Offenders Registration) Act 2000 (NSW) s 9A (version in force as at 22 October 2014).]  [728:  Child Protection (Offenders Registration) Amendment (Statutory Review) Act 2014 No 54 (NSW) s 29 and s 38. ]  [729:  The third item in the table in s 9A is based on a provision that pre-dated the concept of corresponding registrable persons and related to persons who were found guilty of registrable offences outside of New South Wales: see s 10(1)(b) of the Child Protection (Offenders Registration) Act 2000 (NSW)(version in force prior to 30 September 2005), and Explanatory Note, Child Protection (Offenders Registration) Amendment Bill 2004 (NSW) p 4.] 

The Registry officers that the Commission consulted stated that the corresponding registrable person provisions in the Act need to be reviewed. They agreed that the Act needs to define at what point a person becomes a corresponding registrable person for the purpose of calculating the timeframe for their initial report under s 19BD. The officers also agreed that the Act needs to make explicit the relationship between s 9C, the last item in s 9A(1) and s 19BD.
Conclusions following consultation with the NSW Police Force:
The CPOR Act needs to make clear exactly when a corresponding registrable person is required to make his or her initial report to the NSW Police Force. Within the framework of the existing provisions, this would include inserting a definition of when a person ‘becomes a corresponding registrable person’ for the purpose of s 19BD, and making explicit how s 9C, s 9A(1) and s 19BD relate to each other.
[bookmark: _Toc22627882]Error in provisions regarding modified obligations for protected witnesses
Part 3, Division 5 of the CPOR Act concerns the power of the NSW Commissioner of Police to modify the reporting obligations which apply to protected witnesses. Section 13, in sub-ss (8), (9) and (10)(c), refers to persons aggrieved by decisions of the Commissioner of Police having a right to appeal to the NSW Ombudsman. However the Ombudsman no longer has this function; that role was taken over by the Commission on 9 July 2017.[footnoteRef:730]  [730:  Witness Protection Act 1995 (NSW) s 6(4).] 

Conclusion following consultation with the NSW Police Force:
Section 13 sub-ss (8), (9) and 10(c) need to be amended to replace all references to the Ombudsman with references to the Law Enforcement Conduct Commission. 
[bookmark: _Toc8908762][bookmark: _Ref9929951][bookmark: _Toc22627883]Calculating extensions to reporting obligations for travel
Under s 15(1)(b) of the CPOR Act, a registrable person’s reporting obligations are suspended for any period during which they are outside New South Wales.[footnoteRef:731]  [731:  There is one exception in the case of the obligation in s 11B to report changes to the person’s travel plans.] 

Section 15(3) states that the period for which a person’s reporting obligations continue will be extended ‘by the length of time that their obligations were suspended’ if, ‘during the time in which the obligations were suspended’, the registrable person:
is outside of Australia for ‘one month or more’, and 
is not required to report under any corresponding Act.
The wording of these sub-sections is somewhat confusing and creates room for inconsistency and error, as discussed below.
[bookmark: _Toc14790602][bookmark: _Toc22627884]Threshold for when travel will trigger extension
It is not clear what exact period of time represents ‘one month’, after which the extension provision may be triggered under the CPOR Act. Documents provided by the NSW Police Force show that it has interpreted this period variously as 28 days, 30 days and 31 days. 
This lack of clarity will lead to inconsistent extensions of reporting periods for registrable persons who travel overseas. A difference in interpretation of one day can result in an extra month of reporting obligations for the registrable person.
The Registry officers that the Commission consulted agreed that the CPOR Act needs to specify how many days a registrable person is required to be outside New South Wales to trigger the extension provision in s 15(3).
Conclusion following consultation with the NSW Police Force:
The CPOR Act needs to specify how many days a registrable person is required to be outside Australia to trigger the extension of the period of their reporting obligations.
[bookmark: _Toc14790603][bookmark: _Toc22627885]Length of extensions for international travel
It is difficult to determine the length of the extensions to a person’s reporting obligations that are required by s 15(3). It is unclear whether that sub-section requires they be extended:
1. by the entire length of the period the person’s reporting period was suspended under s 15(1)(b), provided that the two requirements in s 15(3)(a) and (b) were met at any point during the suspension period, or 
only by the periods in which both the requirements in s 15(3)(a) and (b) were met (during the person’s suspension period).
If the first interpretation is adopted, the length of time by which a person’s reporting obligations will be extended because of international travel will not necessarily match the amount of time the person was actually travelling outside of Australia.
For example, assume a registrable person leaves New South Wales to visit Victoria for five days, then travels to a country that does not have an offender register, and after 40 days in that country returns to Victoria for another 20 days before returning to New South Wales. 
The person’s reporting obligations will be suspended for the full 65 days. It is unclear however by what period the person’s reporting period should be extended.
Under the first interpretation, the answer is the full 65 days, because the requirements in s 15(3) (a) and (b) were met at a certain point ‘during’ the suspension period (specifically, during the 40 days spent overseas). 
Under the second interpretation, the answer is the person’s reporting obligations should only be extended by 10 days.[footnoteRef:732] This is because: [732:  Assuming for the purposes of this example that the ‘one month’ threshold in s 15(3)(a) should be interpreted as 30 days.] 

For the first five days in Victoria, neither of the requirements in sub-ss (3)(a) or (3)(b) were met (because a registrable person has to stay in Victoria for 14 days before being required to report).
For the 40 days overseas, the requirement in sub-s (3)(b) was met, but the requirement in sub-s (3)(a) was only met after the person has been in the country for ‘one month’ (so only for the last 10 days).
For the last 20 days in Victoria, the requirement in sub-s (3)(a) was not met.
This lack of clarity in sub-s 15(3) may lead to inconsistencies and errors in the calculation of extensions. 
The Registry officers consulted by the Commission agreed that s 15(3) is unclear and needs amendment. They informed the Commission that the provision is particularly problematic for the NSW Police Force when attempting to calculate extensions for ‘fly in fly out’ workers, who work interstate and are frequently required to go in and out of different jurisdictions, and registrable persons who live or work in border areas such as Albury-Wodonga.
Conclusion following consultation with the NSW Police Force:
The CPOR Act needs to be amended to clearly identify the amount of time a person’s reporting obligations will be extended by under s 15(3).
[bookmark: _Toc8913585][bookmark: _Toc22627886]Glossary
	Glossary
	Description

	BTS
	Business and Technology Services, NSW Police Force

	CAM/ Child abuse material 
	Defined in s 91FB of the Crimes Act 1900 (NSW), and includes material that depicts or describes a person under the age of 16 as a victim of torture, cruelty or physical abuse; or engaged in a sexual pose or sexual activity; or in the presence of another person who is engaged in a sexual pose or sexual activity; or material that depicts or describes the private parts of a person under the age of 16, in a way that reasonable persons would regard as being, in all the circumstances, offensive.

	Child
	For the purposes of the Child Protection (Offenders Registration) Act 2000 (NSW), a ‘child’ is defined as any person who is under the age of 18 years.

	Child protection prohibition order
	Order made under the Child Protection (Offenders Prohibition Orders) Act 2004 (NSW)

	Class 1 offence/Class 2 offence
	An offence that falls within the definition of ‘Class 1 offence’ or ‘Class 2 offence’ in s 3(1) of the Child Protection (Offenders Registration) Act 2000 (NSW).

	Commission
	Law Enforcement Conduct Commission, New South Wales

	COMPASS
	NSW Police Force Command Performance Accountability System

	COPS
	NSW Police Force Computerised Operational Policing System 

	Corresponding registrable person
	A person who has been required to report to police under an offender registration law in a jurisdiction other than New South Wales, and who moves to New South Wales while they are still required to report in that other jurisdiction: see Child Protection (Offenders Registration) Act 2000 (NSW) s 19BB.

	CPOR Act
	Child Protection (Offenders Registration) Act 2000 (NSW)

	CPOR Regulation
	Child Protection (Offenders Registration) Regulation 2015 (NSW)

	CPR
	New South Wales Child Protection Register

	CPR case review
	Internal review of 5,749 Child Protection Register case files initiated by the NSW Police Force in July 2016, and completed in October 2018.

	CPR COPS
	The section of the NSW Police Force Computerised Operational Policing System (COPS) that contains information about registrable persons under the Child Protection (Offenders Registration) Act 2000 (NSW).

	Form 3
	A written notice that informs a registrable person that they are required to attend a police station within seven days to provide the personal information required under the CPOR Act. It must be signed by the registrable person.

	IBAC
	Independent Broad-based Anti-corruption Commission, Victoria

	JusticeLink
	Electronic database used by all courts in New South Wales to record court proceedings and outcomes

	LECC
	Law Enforcement Conduct Commission

	LECC Act
	Law Enforcement Conduct Commission Act 2016 (NSW)

	Local commands
	NSW Police Force Police Area Commands and Police Districts 

	Mental Health (FP) Act
	Mental Health (Forensic Provisions) Act 1990 (NSW)

	NSW
	New South Wales

	NSWPF
	New South Wales Police Force

	Offender registration laws
	Laws in jurisdictions other than New South Wales which require certain offenders to register and report their details to police on an ongoing basis

	OGC
	Office of the General Counsel, a command within the NSW Police Force that provides legal services to the Commissioner of Police and other police officers

	OIMS
	Offender Integrated Management System, the electronic system used by Corrective Services NSW to manage offenders in custodial facilities

	Operation Tusket
	Investigation by the Commission under Part 6 of the Law Enforcement Conduct Commission Act 2016 (NSW) into alleged ‘agency maladministration’ by the NSW Police Force in relation to the Child Protection Register

	Register
	NSW Child Protection Register, established under s 19 of the Child Protection (Offenders Registration) Act 2000 (NSW)

	Register Staffing Review
	Review of the NSW Police Force Child Protection Register staffing, conducted by the Workforce Intelligence Unit in the New South Wales Human Resources Command, finalised in July 2017.

	Registrable offence
	Defined in s 3 of the Child Protection (Offenders Registration) Act 2000 (NSW). If a person is convicted of a ‘registrable offence’ they may become a ‘registrable person’ under that Act.

	Registrable person
	Defined in s 3A of the Child Protection (Offenders Registration) Act 2000 (NSW) as a person who has been sentenced for a registrable offence.

	Registry
	The Child Protection Registry, a specialist unit in the Child Abuse and Sex Crimes Squad, in the State Crime Command of the NSW Police Force

	Registry Manager
	Manager of the New South Wales Police Force Child Protection Registry

	Reporting obligations
	Requirements in Part 3 of the Child Protection (Offenders Registration) Act 2000 (NSW) that registrable persons report certain personal information to the NSW Police Force within certain timeframes

	Reporting period
	Length of time for which a person must comply with the reporting obligations in the Child Protection (Offenders Registration) Act 2000 (NSW)

	Supervising authority
	A government agency that is prescribed under the Child Protection (Offenders Registration) Regulation 2015 (NSW) as having control of a registrable person (for example, Corrective Services NSW). 

	Treasury Managed Fund
	An insurance scheme created by the NSW Government to insure NSW government agencies 
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Number of 'currently registered' persons in New South Wales from 2009 to 2019

Number of 'currently registered' persons	
2009	2010	2011	2012	2013	2014	2015	2016	2017	2018	2019*	2376	2686	2870	3133	3249	3470	3578	3668	3906	4160	4344	Year


 Number of 'currently registered' persons



Number of defendants convicted of child sex offences in New South Wales each year from 2001 to 2018 

Total number of defendants convicted of child sex offences	
2001	2002	2003	2004	2005	2006	2007	2008	2009	2010	2011	2012	2013	2014	2015	2016	2017	2018	315	297	322	326	411	396	391	489	478	418	420	481	555	594	625	759	768	796	Primary offence was a child abuse material offence 	
2001	2002	2003	2004	2005	2006	2007	2008	2009	2010	2011	2012	2013	2014	2015	2016	2017	2018	23	19	34	42	111	55	80	131	118	111	94	138	148	154	155	185	191	210	Year


Number of defendants convicted of child sex offences in NSW
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