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An incident involving a member of the New South Wales Police Force which has resulted 
in the death of, or serious injury to, a person is called a ócritical incident.ô  The New South 
Wales Police Force has issued guidelines for the investigation of critical incidents which 
state that, as soon as an incident has been declared critical by a region commander, 
critical incident protocols are to be activated by the New South Wales Police Force.  

In 2012 the Commission commenced a project which involved research into the risks 
associated with critical incident investigations and an audit of New South Wales Police 
Force investigation files to assess how well the guidelines issued by the New South 
Wales Police Force managed those risks. The Commission requested the records held 
by New South Wales Police Force for the investigation of all critical incidents which 
occurred between 1 January 2009 and 30 June 2012. The New South Wales Police 
Force provided records for 83 critical incident investigations.  

The applicable Critical Incident Guidelines for the sample audited by the Commission 
were the 2007 Guidelines. Subsequent versions were issued in 2012 and 2016. All 
versions state that the New South Wales Police Force is committed to investigating 
critical incidents in an ñeffective, accountable and transparent manner.ò  

The Commission examined the critical incident investigation records to assess whether 
or not selected procedural requirements in the guidelines had been complied with. For 
example, records that indicated if officers involved in critical incidents had been 
separated at the earliest possible opportunity, if mandatory drug and alcohol testing had 
been undertaken within the specified timeframes, and whether the critical incident scene 
had been preserved and relevant exhibits had been collected.  

A threshold problem in undertaking the audit was a lack of documentation located on the 
primary New South Wales Police Force investigations management system, e@gle.i. 
This had a direct impact on the Commissionôs ability to assess if the New South Wales 
Police Force had complied with the procedural requirements that assisted in managing 
misconduct and other risks associated with critical incident investigations. The records 
that were available revealed a high rate of compliance with some requirements within 
the guidelines, such as mandatory drug testing, but a worryingly low rate of compliance 
with other requirements, such as preservation of the incident scene.  

This report presents the results of the Commissionôs research and audit findings, as well 
as its recommendations.   

The report is divided into 15 chapters. Chapter 3 documents the research undertaken by 
the Commission into the risks associated with critical incidents and their investigation. 
Chapters 5 to 14 present the results of the Commissionôs audit of the compliance of the 
New South Wales Police Force with selected procedural requirements in the guidelines.  

Chapter 5 examines the process for recognising and declaring a critical incident, as well 
as the importance of documenting reasons for this decision. One of the Commissionôs 
main findings in the chapter is that for 63% of critical incident investigations no 



 

documentation was located concerning the reason why an incident was declared to be 
a critical incident.  

A key requirement for critical incident investigations is ensuring the investigators tasked 
to undertake the investigation do so with impartiality. One of the mechanisms in the 
guidelines for achieving this is to ensure that officers undertaking the investigation are 
independent of the officers involved in the critical incident, and that no conflicts of interest 
exist. In Chapter 6, the Commission reports that New South Wales Police Force officers 
investigating critical incidents were from an appropriately senior rank and separate 
command in most critical incidents reviewed (96%), however, conflicts of interest were 
considered in only one third of these investigations (33%), despite this being a 
requirement of the guidelines.  

Chapters 7 and 8 present the Commissionôs assessment as to whether procedures for 
the management of the early stages of a critical incident investigation had been 
undertaken. The Commission found that in 84% of critical incident investigations, New 
South Wales Police Force officers of the appropriate rank and experience attended the 
scene of the critical incident. The Commission located records that indicated the critical 
incident scene had been properly preserved in 58% of critical incident investigations. 
This meant that potentially 42% of incident scenes were at risk of loss of evidence or 
interference with evidence through either inadvertence or deliberate misconduct.  

Chapter 9 includes an examination of the investigative steps taken by New South Wales 
Police Force to obtain the accounts of people who witnessed all, or some parts, of a 
critical incident. The Commission found that officers involved in a critical incident were 
correctly identified by the New South Wales Police Force in 100% of critical incident 
investigations. However, the Commission found that only half (49%) of these officers 
were separated. Separation of involved officers reduces the risk that these officers may 
collude to create a shared (and possibly more favourable) account of what happened, 
and is one of the key requirements of a critical incident investigation if the risk of 
misconduct is to be minimised.  

Chapter 10 presents the Commissionôs findings regarding New South Wales Police 
Force exhibits management. One aspect of a good critical incident investigation is 
ensuring that all exhibits are collected and stored to maintain their integrity and 
continuity. In 92% of critical incident investigations, the Commission was unable to 
identify any documentation that provided information as to the identity of the exhibit 
officer. In addition, the Commission was unable to locate a Property Seizure/Exhibit 
Form, recording all the exhibits seized for any of the critical incident investigations.  

In Chapter 11, the Commission reports that drug testing was undertaken in 100% of 
critical incidents which require drug testing, and that this testing was undertaken within 
the desired 24 hour timeframe in 96% of investigations. With regard to alcohol testing, 
the Commission found that testing was undertaken in 88% of relevant critical incident 
investigations, however, in only 14% of these investigations was it apparent that this 
testing was undertaken within the recommended two-hour timeframe.  

The Critical Incident Guidelines impose particular responsibilities upon senior officers of 
the New South Wales Police Force. When a region commander declares a critical 
incident, a three-tiered process of supervision of the critical incident investigation is 
activated. This three-tiered process comprises a senior investigator whose role it is to 
supervise the critical incident investigation team, an independent review officer who 
adopts a órisk managementô role in the investigation, and the region commander whose 



 
 

 

role it is to oversee the investigation and to give consideration to any systemic issues 
the incident might raise.   

In Chapters 12, 13 and 14, the Commission reviews the compliance of the New South 
Wales Police Force with the supervisory requirements set out in the guidelines. Amongst 
other issues, the Commission examines whether review officers conducted their role as 
órisk managersô of critical incident investigations according to the guidelines, which 
require that review officers consider the quality, timeliness and probity of the 
investigations and any systemic issues they may have identified. Similarly, the 
Commission assessed whether the region commanders took ultimate responsibility for 
the management, investigation and review of the critical incident by examining the 
contents of the region commander reports which are supposed to consider if any broader 
lessons were identified, or if any improvements to New South Wales Police Force 
systems, policies, practices and/or training are required.  

The Commission located 68 critical incident investigation reports on e@gle.i, and 
anticipated that a similar number of review officer reports and region commander reports 
would be located on e@gle.i. However, the Commissionôs audit located only 27 region 
commander reports and 56 review officer reports on e@gle.i.  

The Commissionôs analysis of the contents of these 56 review officer reports found that 
none of the reports considered all investigative components set out in the guidelines. 
Similarly, the Commission found none of the 27 region commander reports gave 
consideration to broader lessons to be learnt from the incident, or proposed 
improvements to police systems, policies, practices and/or training as required by the 
guidelines.  

These findings suggest critical incident investigations were falling short of the 
supervisory input required by the guidelines, and that senior ranks of the New South 
Wales Police Force were not giving the expected consideration as to how critical 
incidents could be prevented in the future.   

Prior to publication, the Commission provided the New South Wales Police Force with 
an opportunity to comment on the findings and recommendations contained within the 
report. In its response the New South Wales Police Force acknowledged that the 
Commissionôs research had identified a significant gap in the record keeping practices 
associated with critical incident investigations but noted that the fact records were not 
óeasily identifiedô on e@gle.i did not mean that investigations were compromised as a 
result. The Commission accepts this proposition but nevertheless it does not alter the 
fact that when there is no evidence that a procedural requirement has been complied 
with it is not possible for the New South Wales Police Force, or any external oversight 
body to determine if those responsible for investigating a critical incident did so in 
accordance with the guidelines. In these circumstances it is difficult to have confidence 
that an investigation has been conducted in an ñeffective, accountable and transparent 
mannerò. If it is the case that the circumstances in a particular matter render it 
inappropriate to follow a particular guideline then it would be good practice for a record 
to be made explaining the reason for that departure from the guideline.  

The Commission acknowledges that record keeping by the New South Wales Police 
Force may have improved since the critical incident investigations which were audited 
for the purpose of this report. For example there is now a dedicated Critical Incident 
Database, which was established by the New South Wales Police Force following the 



 

commencement of the Commissionôs audit, for registering details of each critical incident 
(although investigation records will still be attached to e@gle.i). 

The Commission has proposed 16 recommendations addressing the findings of the 
audit. There has been no resistance from the New South Wales Police Force to those 
recommendations.  The recommendations are presented in Chapter 15 of this report 
and, broadly, propose that:  

¶ all New South Wales Police Force records pertaining to critical incident 
investigations are attached to e@gle.i 

¶ the responsibility for attaching relevant documents to e@gle.i be clearly 
assigned to nominated officers in the investigation team 

¶ decision-making processes relating to critical incidents are properly 
documented and attached to e@gle.i 

¶ New South Wales Police Force develop and create templates for use by 
officers involved in the initial stages of a critical incident and the subsequent 
investigation and review of those incidents 

¶ regular compliance audits of critical incident investigations take place 

¶ the identification, management and recording of conflicts of interest in critical 
incident investigations must be documented and located on e@gle.i. 

Since the commencement of the Commissionôs project, legislation has been passed by 
the New South Wales Parliament, the Law Enforcement Conduct Commission Act 2016, 
which will replace the Police Integrity Commission with the Law Enforcement Conduct 
Commission (óLECCô) later in 2017.  

Part 8 of the Law Enforcement Conduct Commission Act 2016 provides that the LECC 
may monitor the conduct of a New South Wales Police Force critical incident 
investigation if the LECC decides that it is in the public interest to do so. Such oversight 
will enable more timely oversight of individual critical incident investigations and will 
hopefully provide a new layer of assurance to the community that investigations are 
being conducted in a manner that is óeffective, accountable and transparentô as stated in 
the New South Wales Police Force guidelines. The New South Wales Police Force has 
undertaken to consider the recommendations contained in this report as part of the 
process of developing new guidelines and agency agreements to reflect the new 
oversight role which will be exercised by the LECC.  

 



 

 

 

 

An incident involving a NSW police officer that results in the death of or serious injury to 
a person is referred to as a ócritical incidentô. The NSW Police Force (NSWPF) has 
guidelines which provide for such an incident to be declared a critical incident and 
investigated pursuant to certain protocols. The guidelines acknowledge that when police 
investigate their fellow officers following the death of or serious injury to a person as a 
result of interaction with police, the impartiality, transparency and accountability of the 
investigation are of paramount importance (NSWPF 2016a, p. 6).1  

The Police Integrity Commission (the Commission) initiated Project Harlequin in 2012 to 
identify the misconduct and other risks associated with critical incident investigations.  
The Commission then sought to examine the NSWPF processes for investigating critical 
incidents and to assess how well those processes managed the risks.  

Unlike investigation reports published by the Commission, this report does not examine 
the conduct of individual officers. Hence, this report does not contain any adverse or 
other findings about any individuals.  

 

The Commission is an independent statutory body that reports directly to the NSW 
Parliament. It was established on 1 July 1996 by the Police Integrity Commission Act 
1996 (the Act). The principal objects of the Act are set out in s 3: 

(a) to establish an independent, accountable body whose principal function 
is to detect, investigate and prevent police corruption and other serious 
officer misconduct, and 

(b) to provide special mechanisms for the detection, investigation and 
prevention of serious officer misconduct and other officer misconduct, 
and  

(c) to protect the public interest by preventing and dealing with officer 
misconduct, and  

(d) to provide for the auditing and monitoring of particular aspects of the 
operations and procedures of the NSW Police Force and the New South 
Wales Crime Commission.   

Section 13 of the Act sets out the principal functions of the Commission, the first of which 
is óto prevent officer misconductô. Other functions of the Commission regarding police 
activities and education programs are provided in s14 of the Act. The functions which 
permit the Commission to conduct misconduct prevention projects such as Project 
Harlequin include the following: 
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14 Other functions regarding police activities and education programs 

(a) to undertake inquiries into or audits of any aspect of police activities for 
the purpose of ascertaining whether there is police misconduct or any 
circumstances that may be conducive to police misconduct, 

(b) in particular, to monitor the quality of the management of investigations 
conducted within the NSW Police Force and to undertake audits of 
those investigations,  

(c) to make recommendations concerning police corruption education 
programs, police corruption prevention programs, and similar 
programs, conducted within the NSW Police Force or by the 
Ombudsman or the Independent Commission Against Corruption for 
the NSW Police Force, 

(d) to advise police and other authorities on ways in which police 
misconduct may be eliminated.  

Preventing serious officer misconduct is one of the Commissionôs principal statutory 
functions. Unlike detecting and investigating officer misconduct, which can only occur 
after misconduct has occurred, preventing misconduct requires determining how best to 
intervene before the misconduct occurs.  

Intervention to minimise police misconduct can take many forms. It can involve 
strengthening systems, policies, procedures, training programs and supervision 
strategies to reduce the opportunities for misconduct to occur.  

 

The term ópolice misconductô is defined in s 5(1) of the Act as: 

Misconduct (by way of action or inaction or alleged action or inaction) of a 
police officer: 

(a) whether or not it also involves non-police participants, and  

(b) whether or not it occurs while the police officer is officially on duty, and  

(c) whether or not it occurred before the commencement of this subsection, 
and  

(d) whether or not it occurred outside the State or outside Australia.  

Section 5(2) of the Act provides the following examples of police misconduct: 

Police misconduct can involve (but is not limited to) any of the following: 

(a) police corruption, 

(b) the commission of a criminal offence by a police officer, 

(b1) misconduct in respect of which the Commissioner of Police may take 
action under Part 9 of the Police Act 1990,  

(c) corrupt conduct within the meaning of the Independent Commission 
Against Corruption Act 1988 involving a police officer,  

(d) any other matters about which a complaint can be made under the 
Police Act 1990.  



 

 

 

The current NSWPF guidelines define a critical incident as: 

one involving a member of the NSW Police Force which has resulted in the 
death of or serious injury to a person: 

¶ arising from the discharge of a firearm by police 

¶ arising from the use of appointments or the application of physical 
force by police 

¶ arising from a police vehicle pursuit or from a collision involving a 
NSW Police Force vehicle 

¶ who was in police custody at the time 

¶ arising from a police operation. 

A critical incident may also be any other incident that a region commander 
considers could attract significant attention, interest or criticism, such that 
the public interest will be best served by investigating the matter under the 
Critical Incident Guidelines (NSWPF 2016a, p. 7). 

For the purposes of Project Harlequin, the Commission considers a critical incident as 
one in which death or serious injury has occurred following interaction with the NSWPF. 
A critical incident can occur in a variety of settings, under a variety of circumstances. 

 

Critical incidents usually attract increased public interest and their investigation is subject 
to enhanced scrutiny by the media, the affected relatives, the coroner and the broader 
community. When police investigate their fellow officers following the death of or serious 
injury to a person as a result of interaction with police, there is often a perception that 
the investigating officers do not exercise the necessary impartiality in the investigation.  

 

The Commission identified a variety of risks related to the management and investigation 
of critical incidents. Some risks may arise during a police investigation of a critical 
incident (which may be referred to as ópost-incident risksô). Other types of risks may exist 
prior to the death or serious injury (ópre-incident risksô). Only post-incident risks were 
examined in Project Harlequin.  

Actions that could compromise an investigation may not necessarily be the result of 
intentional misconduct. For example, failure to preserve the scene of a critical incident 
which results in a loss of evidence may: 

  



 

 

 

¶ result from the inexperience of the officers involved, or  

¶ be the result of a delay in identifying and declaring the event to be a ócritical 
incidentô, or  

¶ be a deliberate act of misconduct to effect the loss of evidence. 

Similarly, failure to separate involved officers thereby allowing them to discuss the 
incident and develop a shared story of what occurred could: 

¶ result from the inexperience of the officers involved, or  

¶ be the result of a delay in identifying and declaring the event to be a ócritical 
incidentô, or  

¶ be a deliberate act of misconduct to provide the officers with the opportunity 
to collude. 

In these examples, without information as to officer intent, it is not always possible to 
distinguish intentional misconduct from the broader range of officer actions which can 
adversely affect an investigation. Accordingly Project Harlequin looked beyond 
misconduct risks and considered risks more broadly that could compromise a NSWPF 
critical incident investigation. It did not determine whether acts or omissions which 
compromised particular investigations were due to intentional misconduct or 
unintentional errors.            

When considering the potential risks associated with the investigation of critical incidents 
it is important to understand and acknowledge the operational framework in which critical 
incident investigations are undertaken. At the time Project Harlequin commenced and up 
to the time of writing this report, the framework in which critical incidents were 
investigated was such that: 

¶ there was no legislation in force that defined a ócritical incidentô or governed 
how investigations were to be undertaken 

¶ the NSWPF had sole responsibility for determining whether an incident was 
declared to be a critical incident 

¶ the NSWPF had sole responsibility for investigating critical incidents 

¶ there was no mandatory external oversight of NSWPF critical incident 
investigations. 

 

The purpose of the project was subdivided into three research questions: 

1. What are the misconduct and other risks associated with a critical incident 
investigation?   

2. What procedures exist in the NSWPF to investigate critical incidents?   



 

 

3. How well do the NSWPF procedures manage those risks? 

The Commission also sought to use the information it collected to identify areas where 
improvements could be made to the conduct of the critical incident investigations. 

 

The NSWPF has produced guidelines that set out the processes for how critical incidents 
are to be managed and investigated by NSWPF officers. The guidelines acknowledge 
the importance of public confidence in critical incident investigations and set out a 
number of procedural steps to be undertaken by NSWPF officers when completing 
critical incident investigations. These guidelines have been subject to periodic review 
and amendment. 

At the time the Commission commenced Project Harlequin, the NSWPF Guidelines for 
the Management and Investigation of Critical Incidents, dated 2007, were in operation. 
These guidelines, referred to in this report as the ó2007 Guidelinesô, remained in 
operation until they were replaced in August 2012. The 2012 iteration is referred to in 
this report as the ó2012 Guidelinesô. On 1 January 2016, the 2012 Guidelines were 
replaced by a new set of guidelines, referred to in this report as the ó2016 Guidelinesô.

 

The stated purpose of the guidelines óis to provide guidance for police officers in relation 
to the timely and professional investigation and review of critical incidentsô (NSWPF 
2007a, p. 2).2 The guidelines also described layers of accountability, and articulated the 
NSWPF corporate expectations in respect of the principles that are to guide the actions 
of officers managing and investigating critical incidents.  

The requirement for a critical incident investigation to be effective, accountable and 
transparent was acknowledged in the guidelines. The 2007 Guidelines stated at p.1: 

NSW Police is committed to demonstrating its professionalism by 
investigating all such incidents in an effective, accountable, and transparent 
manner. If public credibility is to be maintained, such incidents [sic 
investigations] are most appropriately conducted independently (NSWPF 

2007a, p. 1).3  

These guidelines are a statement by NSW Police that the community can 
have full confidence that the facts and circumstances of these incidents will 
be thoroughly examined and reviewed by NSW Police (NSWPF 2007a, p. 
1).4 

and  
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These guidelines impose accountability for the investigation of critical 
 incidents at senior levels of NSW Police. In so doing, the community, 
 members of NSW Police and their families can be assured that all critical 
incidents are handled professionally, with integrity and that the decisions 
made and processes used are appropriate and reasonable (NSWPF 2007a, 

 p. 1).5 

Additional statements that demonstrate an intention by the NSWPF to address 
community concern that might arise in relation to the management and investigation of 
critical incidents can be found within the document. For example:  

Managing an incident as a ócriticalô one should remove any doubts that might 
otherwise endure about the integrity of involved officers and provide 
reassurance that:  

Å  any wrongful conduct on the part of any members of NSW Police is 
identified and dealt with  

Å  welfare implications associated with the incident have been considered 
and addressed  

Å  consideration is given to improvements in NSW Police policy or 
procedure to avoid recurrences in the future (NSWPF 2007a, p.1).6 

 

The 2007 Guidelines indicated that the óidentification of an incident as a ñcritical incidentò 
activates an independent investigative process to be conducted by a specialist and 
independent critical incident investigation team, and a review of that investigation by an 
independent review officerô (NSWPF 2007a, p. 1).7   

According to the guidelines, a critical incident investigation team (CIIT) is tasked with 
conducting a full investigation of the incident and is to comprise personnel who do not 
have a conflict of interest in the investigation. The guidelines indicated that: 

The critical incident investigation team (CIIT) will conduct a full investigation 
of the incident including relevant events and activities leading to the incident. 
The team should examine the lawfulness of police action, the extent of police 
compliance with relevant guidelines, legislation and internal policy and 

procedures (NSWPF 2007a, p. 20).8  

In addition to the information provided about the CIIT, the 2007 Guidelines also provided 
direction as to the actions that certain NSWPF officers in the chain of command were to 
take when responding to a critical incident. These officers were the region commander, 
the review officer and the senior critical incident investigator (SCII).  
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According to the 2007 Guidelines, the region commander:  

¶ has ultimate responsibility for declaring an incident as critical. The 
primary consideration of a Region Commander is whether, based 
on the information available, the incident warrants being 
independently investigated and managed as a critical incident 

¶ is accountable for the overall management and investigation of all 
critical incidents that have occurred within the geographical 
boundaries of their region 

¶ plays a pivotal role in ensuring that the outcomes of a critical 
incident investigation are reported to the NSW Police Executive so 
that matters arising can be dealt with at a senior level (NSWPF 

2007a, pp. 7-9).9 

The 2007 Guidelines indicated that a review officer was to be, at a minimum, of the same 
rank as the SCII, and to increase independence, the review officer was also to come 
from a different command to the: 

¶ members of the CIIT 

¶ command where the incident occurred 

¶ involved officers (NSWPF 2007a, p. 26).10    

The SCII was:  

¶ to come from a different command to the one where the incident occurred  

¶ to lead the CIIT and to ensure that critical incidents are rigorously and 
thoroughly investigated  

¶ to ensure that the investigation was recorded on e@gle.i  

¶ responsible for ensuring that appropriate action was taken concerning the 
prosecution of any person for any identified offence arising from the 
investigation (NSWPF 2007a, p. 20).11  

 

In the first half of 2012 the Commission consulted with the NSWPF Professional 
Standards Command (PSC) to determine how, and where, the NSWPF stored 
information on critical incidents. At that time, there was no single repository of information 
on critical incidents in NSW.   

By August 2012 the NSWPF had introduced the Critical Incident Database, which was 
supported by the NSW Police Force Critical Incident Database: Business Rules & User 
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Guide, August 2012. According to the 2016 Guidelines, the critical incident database was 
to be maintained by PSC, and was to: 

éincorporate information relating to the nature of the incident and any 
recommendations arising from the investigation.  

In relation to the critical incident database, PSC will be responsible for:  

¶ providing overall administrative governance of the database  

¶ facilitating information regarding investigative and coronial 
recommendations with corporate implications  

¶ data input of recommendations made to the NSW Police Force by 
the NSW Coroner.  

As outlined above, regions will contribute to the database and are 
responsible for:  

¶ data input regarding level 1 and level 2 critical incidents that occur 
within their geographical region  

¶ ensuring ongoing regular updates of database information 
regarding the status of critical incident investigations for their 
geographical region  

¶ conducting an analysis of and endorsing critical incident 
recommendations (NSWPF 2016a, pp. 28-29).  

By creating the critical incident database, the NSWPF established a single repository of 
information on critical incidents in NSW.   

 

In July 2016, the NSWPF released a public version of the guidelines. According to this 
version: 

The purpose of this document is to provide the general public with an outline 
of the key responsibilities of officers who have a role in the police response 
to a critical incident, and to explain the process that occurs when an incident 
of this type occurs (NSWPF 2016b, p. 2).  

Accordingly, the public version of the guidelines ódo[es] not include full details of all 
operational responses exercised by officers involved in the investigation of critical 
incidentsô (NSWPF 2016b, p. 2), and: 

To ensure that instructions to investigating police provide contemporary 
advice regarding the methodology for an effective investigation, the NSW 
Police Force maintains a separate internal version of the Critical Incident 
Guidelines (NSWPF 2016b, p. 2).    

The public release of these guidelines on the NSWPF website followed a 2013 
recommendation made by the Commission12 that the NSWPF critical incident guidelines 
be made publicly available. This recommendation was also made in two subsequent 
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reviews commissioned by the NSW Government which considered critical incidents - 
the McClelland Review (2013)13 and the Tink Review (2015)14. The McClelland Review 
focussed on the oversight of critical incidents, while the Tink Review considered the 
oversight of critical incidents as one aspect of a broader review of police oversight in 
NSW.      Further information on these reviews is found below.  

 

 

On 18 September 2013, the then Premier, Barry OôFarrell MP, announced that the Hon. 
Robert McClelland had been appointed to undertake the Government Review of the 
Investigation and Oversight of Police Critical Incidents (the McClelland Review). The 
Terms of Reference of this review were to consider:  

1. whether the NSWPF critical incident guidelines provided adequate 
guidance to ensure critical incident investigations are rigorous, timely and 
objective 

2. whether operational, legal or other barriers existed to the NSW Police 
Force  publicly reporting on the outcomes of critical incident 
investigations, and how these might be resolved 

3. whether improvements could be made to the oversight of critical incidents 
to guarantee accountability and transparency, including: how and when 
oversight responsibilities are allocated between different agencies; what 
gives rise to, and the purpose of, that oversight; and whether there is any 
unnecessary duplication of roles or responsibilities and, if so, how that 
might be resolved 

4. the need for amendments to relevant legislation, or practices and 
procedures (such as the Critical Incident Guidelines) to be given further 
consideration by the Government (McClelland 2013, p. 1).  

In relation to these issues, McClelland found that the NSWPF óis the only body with the 
skills and expertise and resources to investigate critical incidents where ever they may 
occur in the State on a 24-hour seven day a week basisô (McClelland 2013, p. ix).  

With regard to the critical incident guidelines, McClelland noted:  

éthe critical incident guidelines have an inbuilt accountability mechanism 
whereby the Critical Incident Investigation Team and the Review Officer are 
required to be appointed from regions other than that where the critical 
incident occurred (McClelland 2013, p. ix).    
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McClelland further commented that the involvement of the NSWPF Homicide Squad and 
the Professional Standards Command in the case of death or serious injury resulting 
from interaction with the police force, as well as the oversight of some investigations by 
the Ombudsman, ówill ensure the rigorous, timely and objective analysis of police critical 
incidentsô (McClelland 2013, p. x).     

With regard to the NSWPF publicly reporting on the outcomes of critical incident 
investigations, McClelland agreed that information deemed appropriate by the 
Commissioner of Police contained within the critical incident investigatorôs report, the 
review report, or any police response to these or any coronial report, should be made 
publicly available as soon as reasonably practicable (McClelland 2013, p. 54):    

Even in circumstances where it may have been unavoidable, a death or 
serious injury resulting from action undertaken on behalf of the State is a 
very serious matter and it is appropriate that as much information about the 
circumstances giving rise to the death, as is possible, is communicated to 
the public. Clearly however there are also broader public interest 
considerations that must be balanced against the goal of transparency and 
accountability (McClelland 2013, p. 54).  

In undertaking the review, McClelland examined the then current investigation and 
oversight arrangements of critical incidents in NSW by considering the roles and 
responsibilities of the following five bodies: the NSWPF; the NSW Ombudsman; the 
Police Integrity Commission; the WorkCover Authority of NSW; and the NSW State 
Coroner.  

Following a period of consultation with key NSW Government agencies, including this 
Commission, and consideration of submissions from a variety of entities15, a report was 
released on 29 November 2013. The report contained a total of nine recommendations 
(refer to McClelland 2013, pp. xvïxxi). Below is a summary of seven of these 
recommendations related to the oversight of critical incidents:   

1. that the critical incident guidelines be made publicly available  

2. that a NSWPF region commander provide a report to the NSWPF 
executive as to why interim management action was or was not taken 
during a critical incident investigation 

3. that as much information as possible (taking into account all privacy and 
operational requirements) concerning the outcome of a critical incident 
investigation be made publicly available  

4. that a committee be established between agencies involved in the 
investigation and oversight of critical incident investigations, to promote 
dialogue, and enhance cooperation 

5. that legislative amendments to the Police Act 1990 be made to enable the 
Ombudsman to conduct oversights of critical incident investigations 
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6. that amendments are made to the critical incident guidelines to make it a 
priority for NSWPF critical incident investigators to provide assistance to 
the State Coroner 

7. that organisations involved in either the oversight of critical incident 
investigations, or in undertaking the critical incident investigation itself, 
develop a mutually agreed media protocol to avoid any commentary that 
could prejudge the outcome of a critical incident investigation.   

A summary of the reportôs nine recommendations, and the Commissionôs views on them, 
was produced in the Report on the 2014 General Meeting of the Parliamentary Joint 
Committee on the Ombudsman, the Police Integrity Commission and the Crime 
Commission.16 The NSW Government did not release a formal response to the 
McClelland Review, nor comment publicly on the final recommendations contained 
within it.   

 

In May 2015, the NSW Government commissioned former NSW Shadow 
Attorney General, Mr Andrew Tink AM to consider changes to the current police 
oversight system, including options for a single civilian oversight model. While the focus 
of the review was on police oversight generally, including any measures to improve 
efficiency and effectiveness of this oversight, the review also considered options for the 
oversight of critical incidents.  

On 31 August 2015 Tink submitted a report entitled Review of Police Oversight, to the 
NSW Government. In this report Tink stated: 

there is no so-called óbest practice modelô from elsewhere which could be 
wholly adopted, or even adapted, to replace the current system here (Tink 
2015, p. 2).  

In his review, Tink argued for a review of current police oversight arrangements in NSW 
by considering changes to the Police Division of the Office of the Ombudsman (PDOO) 
and the Police Integrity Commission, and recommended: 

éa new model of police oversight for New South Wales, being one which is 
headed up by a commissioner and one which combines the PIC and the 
PDOO into a single body (Tink 2015, p. 3).    

With regard to critical incident investigations specifically, Tink stated:  

éregardless of whether or not a new single oversight agency is established, 
there remains a pressing need to provide an oversight body with the 
statutory power to monitor critical incident investigations in real time. 
However, the oversight body should not be empowered to direct police 
investigators in relation to the conduct of any such investigations (Tink 2015, 
p. 3).   
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On 26 November 2015, the then Deputy Premier and Minister for Justice and Police, 
Minister for the Arts, and Minister for Racing, the Hon. Troy Grant, publicly released the 
Review of Police Oversight and the government response to this report.17 

At that time it was announced that the NSW Government accepted Tinkôs 
recommendations for a single civilian oversight body for the NSWPF and the NSWCC, 
and announced that the NSW Government would establish a new oversight commission 
to be called the Law Enforcement Conduct Commission (LECC). The Government 
advised that the LECC would exercise the functions carried out by the Police Integrity 
Commission, the Police Division of the Ombudsmanôs Office and the Inspector of the 
Crime Commission. It also announced that while the NSWPF would retain responsibility 
for the investigation of critical incidents, the LECC would monitor these investigations as 
part of the LECCôs oversight functions.18 

Legislation was introduced into NSW Parliament in 2016 to establish the LECC. The 
legislation passed both houses and commenced, in part, on 14 November 2016. The 
provisions of the Act providing for LECC officers to undertake real time monitoring of 
critical incident investigations had not commenced at the time of writing.  

 

This report is divided into 15 chapters, and also includes sections titled Abbreviations, 
Glossary and Reference list. Ten of these chapters (Chapters 5 to 14) present the results 
of the Commissionôs audit of 83 NSWPF investigations into critical incidents which 
occurred between 1 January 2009 and 30 June 2012. More specifically, Chapters 5 to 
14 each provide:  

¶ the Commissionôs audit findings, in terms of compliance or otherwise with 
particular requirements of the 2007 Guidelines, supplemented by relevant 
case studies 

¶ an overview of why the respective requirements are important as well as an 
outline of the material contained in the chapter 

¶ guidance provided to NSWPF officers in the 2007, 2012 and 2016 Guidelines 

¶ risks to the investigation if the guidelines were not followed 

¶ observations made by the Commission in relation to the audit findings in each 
chapter. 

Following this Introductory chapter, the report includes a óMethodologyô chapter which 
commences with an outline of each of the information collection strategies used in 
Project Harlequin, and how these strategies were used to address the projectôs three 
research questions. The remainder of the chapter provides a more detailed description 
of the audit methodology. Chapter 3, the óLiterature Reviewô, provides the Commissionôs 
findings with respect to a review of the literature that was undertaken to identify the types 
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of misconduct and other risks that may arise when NSWPF conducts an investigation 
following the death of or serious injury to a person in a critical incident.   

The reportôs results section commences at Chapter 4, which provides some basic 
descriptive information about the 125 critical incidents that the Commission understood 
occurred during the time period 1 January 2009 ï 30 June 2012. This chapter also 
describes what is known about 42 critical incidents that were not recorded on the NSWPF 
investigations management system óe@gle.iô and describes how these were similar to, 
or different from, the 83 critical incidents which were located on e@gle.i.   

Chapter 5 examines the importance of recognising and declaring a critical incident, as 
well as the importance of documenting reasons for this decision. It discusses the risks 
associated with any delay in declaring a critical incident, and presents the Commissionôs 
findings on how long it took NSWPF after each incident occurred to declare it a critical 
incident. 

In Chapter 6, the Commission considers the independence and impartiality of critical 
incident investigations, and how well the NSWPF complied with the guidelines in respect 
of the appointment of the SCII and CIIT members. Chapter 6 also examines whether 
conflicts of interest were considered and managed by the NSWPF in respect of the 83 
critical incidents in the audit sample. The extent to which critical incident investigations 
are reviewed by suitably experienced, and independent officers, is also discussed in 
Chapter 6.  

Chapters 7 to 11 present the Commissionôs findings with regard to the following 
components of the investigations audited:   

¶ handover of management of the incident scene from the duty officer to the 
senior critical incident investigator (SCII) 

¶ preservation of the incident scene 

¶ examination of the investigative processes taken to obtain the accounts of 
people who witnessed all, or some parts, of a critical incident 

¶ appointment of an exhibit officer and the management of specific types of 
exhibits including vehicles, police records, and NSWPF firearms and other 
appointments  

¶ mandatory drug and alcohol testing of involved officers. 

Chapter 12 focusses on how the review officers conduct their role as órisk managersô of 
critical incident investigations and also provides information on the contents of review 
officer reports.  

Chapter 13 presents the Commissionôs findings of its examination of the contents of 
investigative reports (critical incident investigation reports, review officer reports, region 
commander reports) in relation to how well the critical incident investigations had: 

¶ examined the lawfulness of police action 

¶ examined involved officersô compliance with relevant NSWPF guidelines, 
policies, and procedures 

¶ considered management action for involved officers 

¶ considered the prosecution of involved officers 
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¶ considered broader lessons to be learned from the incident and proposed 
improvements to systems, policies, processes, practices and training.  

Chapter 14 focusses on how the region commanderôs role is undertaken in practice. 
More specifically, it provides information relating to the monitoring of the critical incident 
investigation and contents of the region commander report. 

Chapter 15 provides an overview of the Commissionôs findings with regard to NSWPF 
compliance with its critical incident guidelines. This chapter also provides 
recommendations to the NSWPF to strengthen its processes and procedures pertaining 
to critical incident investigations.  

A Glossary and a Reference list complete the report. 



 

 

 

 

To assess how well the NSWPF was complying with its critical incident guidelines, the 
Commission undertook an audit of the available documentation of 83 investigations (or 
strikeforces) into critical incidents which occurred between 1 January 2009 and 30 June 
2012. This investigative documentation was stored on the NSWPF investigations 
management system known as óe@gle.iô. While the audit was the most resource-
intensive component of the Project Harlequin information collection strategies, it was 
only one of several information collection strategies.   

This chapter commences with an outline of each of the information collection strategies 
used in Project Harlequin. The remainder of the chapter then provides a more detailed 
description of the audit methodology.     

 

As mentioned in section 1.5 of this report, the Commission sought to find answers to the 
following three research questions: 

1. What are the misconduct and other risks associated with a critical incident 
 investigation?   

2. What procedures exist in the NSWPF to investigate critical incidents?   

3. How well do the NSWPF procedures manage those risks? 

Table 2.1 outlines the individual information collection strategies used for each of these 
three research questions.   
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1. What are the misconduct and 

other risks associated with a 

critical incident investigation? 

The Commission: 

¶ approached and held separate discussions with eight subject 

matter experts with specific knowledge in policing, critical 

incidents and related fields, from across Australia as a first step in 

this process. These experts comprised: 

o three academic researchers: one each from Flinders 

University, Deakin University and Griffith University 

o representatives from two police oversight agencies 

o a senior police officer from interstate 

o a senior non-judicial officer from a coronerôs office and  

o a representative from a Federal research unit.   

Each of these experts was external to the Commission. 

¶ reviewed oversight agency reports and coronial documents on this 

topic 

¶ examined investigation and complaint files from the information 

holdings of both the Commission and the NSWPF. 

2. What procedures exist in the 

NSWPF to investigate critical 

incidents?   

 

The Commission examined available NSWPF corporate guidance19 for 

officers investigating critical incidents and identified aspects of the 

recommended procedures that would assist NSWPF officers to 

manage the risks associated with identifying and investigating critical 

incidents. 

3. How well do the NSWPF 

procedures manage those 

risks? 

The Commission conducted an audit of the documentation recorded on 

the NSWPF investigations management system, e@gle.i, pertaining to 

the investigation of 83 of the 125 critical incidents that occurred 

between 1 January 2009 and 30 June 2012.  

This audit examined compliance with the selected procedures 

recommended in the 2007 Guidelines to assess how well the risks were 

being managed.
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The purpose of the audit was to examine the extent to which 83 critical incident 
investigations (or strikeforces) complied with the processes outlined in the 2007 
Guidelines that were in operation at the time these incidents occurred.    

According to the 2007 Guidelines, it was a requirement that investigative information 
relating to NSWPF critical incident investigations be made available e@gle.i. The 
guidelines stated:  

all critical incident investigations must be recorded appropriately on e@gle.i 
(NSWPF 2007a, p. 30).   

The Commission notes that while some investigative actions may have been undertaken 
in critical incident investigations and evidence of this was not recorded on e@gle.i, the 
Commissionôs findings are based only on the investigative documentation that could be 
located on e@gle.i.  

It was not the Commissionôs intention to re-investigate these critical incidents. Rather, 
the purpose of the audit was to examine, using the available documentation, the 
compliance by the NSWPF with the suggested procedures for critical incident 
investigations which would help to manage misconduct and other risks.  

The Commissionôs audit involved a number of steps which were undertaken over 
significant, and sometimes overlapping, periods of time. These steps and the timeframes 
within which they were undertaken are outlined in Table 2.2 and discussed further in the 
text that follows.  

 

As a starting point for Project Harlequin, the Commission wished to understand the 
number and nature of critical incidents that had occurred in NSW over a period of several 
years. The Commission sought this information as the basis from which it could obtain a 
sample of critical incidents for inclusion in its audit.  
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May - September 2012 ¶ consulting with the NSWPF to understand the number and nature of critical 

incidents that had occurred during the period 1 January 2009 to 30 June 2012 

May 2012 - July 2013 ¶ consulting with the NSWPF to locate where the documents pertaining to the 

investigation of individual critical incidents were stored 

February - April 2013 ¶ identifying, from the 2007 Guidelines, key critical incident investigative 

actions to be audited 

September - November 2012 ¶ obtaining e@gle.i access for the 83 strikeforces within the projectôs audit 

sample 

March - July 2013 ¶ providing the NSWPF with the opportunity to update the accuracy and 

completeness of the investigative documents located on e@gle.i for the 83 

strikeforces  

July 2013 - October 2014 

December 2015 - June 201620 

¶ accessing and examining the available investigative records located on 

e@gle.i pertaining to the 83 strikeforces for compliance with the 2007 

Guidelines 

November 2013 - June 2014 ¶ obtaining additional information concerning location and rank of senior 

critical incident investigator (SCII), location of critical incident 

investigation team (CIIT) members, location and rank of review officers 

for the 83 strikeforces  

December 2015 - June 2016 ¶ assessing the available investigative documentation located on e@gle.i for 

compliance with the 2007 Guidelines for the 83 strikeforces  
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The Commission was aware that obtaining records of critical incidents that had occurred 
during a particular timeframe was not straightforward. In March 2012, prior to the 
Commission commencing Project Harlequin, the NSWPF had advised the Commission 
that it did not maintain a centralised database of critical incidents21, and that data on 
critical incidents was stored across NSWPF local area commands.22 It further advised 
the Commission that the NSWPF duty operations inspector (DOI) at VKG23 kept órough 
numbersô of critical incidents that were called in to VKG.24 

In late May 2012, the Commission contacted the NSWPF Professional Standards 
Command (PSC) for assistance in providing records of critical incidents. More 
specifically, the Commission asked the NSWPF PSC how, and from what sources, the 
following information would be collected, if a schedule of critical incidents occurring over 
a 12 month period were to be compiled by the NSWPF:  

¶ date of incident 

¶ time of incident 

¶ location of incident (including whether the incident occurred on police 
premises or in a police vehicle) 

¶ type of incident (e.g. shooting, motor vehicle accident, etc.) 

¶ injuries sustained by members of public and/or police officers 

¶ outcome of the critical incident investigation. 

In response, the NSWPF advised the Commission that critical incident files are usually 
held at the region office where the incident occurred, an exception being where the 
investigation of some deaths or serious injury matters are managed by [the] Homicide 
[Squad].25 Hence to provide information to the Commission for this project PSC officers 
manually compiled the information provided to them by the individual region commands.   

In September 2012, the NSWPF PSC provided the Commission with an excel 
spreadsheet listing 112 critical incidents it advised had occurred between 1 January 2009 
and 30 June 2012.26 This list was compiled using information obtained by PSC from each 
of the six region commands of the NSWPF. The spreadsheet made provision for 
recording the following information for each of the critical incidents: year (of incident); 
region (where incident occurred); strikeforce name or event number (where known)27; 
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type of incident (e.g., police pursuit, police operation, police firearm); status of the 
investigation and a very brief summary (of the incident).28 

Further checking identified that the figure of 112 critical incidents included both some 
duplicates and some omissions.29 Based on information provided by the NSWPF, the 
Commissionôs best estimate of the number of events declared to be critical incidents that 
occurred between 1 January 2009 and 30 June 2012 is 125. Given the absence of a 
central database for critical incidents, however, it was not possible for either the NSWPF 
or the Commission to confirm that information concerning each individual critical incident 
had been identified for the period 1 January 2009 ï 30 June 2012. 

 

In late May 2012, the Commission also sought advice from the NSWPF PSC concerning 
where critical incident investigation files (including investigation reports) were stored 
following the completion of critical incident investigations. The NSWPF advised the 
Commission that óe@gle.iô was used to store and manage documents relating to a critical 
incident investigation.30  

This advice was consistent with the 2007 Guidelines, which required that investigation 
documentation pertaining to critical incidents be recorded on e@gle.i, stating that a 

specific task of the SCII was to: 

ensure that the investigation is recorded on e@gle.i (NSWPF 2007a, p. 20). 

With regard to e@gle.i, the NSWPF advised the Commission that: 

¶ e@gle.i is an IT investigations management system that was introduced in 
2000 and is designed for large protracted investigations where there is a 
large amount of documentation  

¶ e@gle.i is a tool to store and manage the documents related to an 
investigation ï it is not the investigation itself 
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¶ officers do not receive access to e@gle.i unless they are involved in a 
specific investigation, therefore training is not offered to all NSWPF officers31 

¶ just because a document or action is not recorded on e@gle.i does not mean 
that the document does not exist or that the action has not occurred, it could 
mean simply that the officer has not uploaded it to e@gle.i.32 

While the 2007 Guidelines specified that all critical incident investigations must be 
recorded appropriately on e@gle.i, the Commission was advised that this, in fact, was 
not always NSWPF practice. More specifically, the NSWPF advised the Commission 
that, at that time there was no easy way of identifying which of the investigations stored 
on the e@gle.i system pertained to investigations of critical incidents, as not all critical 
incidents were recorded or managed on e@gle.i. The NSWPF further informed the 
Commission that the investigator decided whether or not the incident was managed on 
e@gle.i.33  

 

Of the estimated 125 events that were declared to be critical incidents between 1 January 
2009 and 30 June 2012, the NSWPF was able to locate records of the investigation on 
e@gle.i for 83 (two-thirds) of these critical incidents. The remaining 42 (one-third) 
incidents were either not managed on e@gle.i or the NSWPF was unable to locate files 
for them on e@gle.i.34  

The 83 investigations of critical incidents (or strikeforces) that were located on e@gle.i  
are the subject of the Commissionôs audit. The Commission recognises that the 83 
critical incident investigations that were located on e@gle.i are likely to differ in a number 
of (unknown) ways from the 42 critical incidents that were not located on e@gle.i.  

The Commission considered whether it should audit the e@gle.i records pertaining to all 
83 available critical incident investigations, or whether it should choose a smaller 
representative sample to audit. It decided to audit the documentation pertaining to all 83 
available investigations because the diversity in the nature of the critical incidents, as 
well as the potential diversity in their investigation, would make it difficult to select a 
smaller representative sample that would capture this diversity.  
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Critical incidents differ in many ways, including in terms of: 

¶ whether the incident results in the death of or serious injury to a person(s) 

¶ whether the person(s) injured is a member of the community or a police 
officer 

¶ the type of police action or inaction that led to the critical incident (e.g., 
whether there was a police pursuit, the discharge of a firearm, an incident in 
police custody) 

¶ whether the incident occurred in a highly populated area or in an isolated 
area 

¶ the number of police officers involved 

¶ the number of police and civilian witnesses 

¶ the time of day the incident occurred 

¶ the length of time between the incident occurring and when it is declared to 
be a critical incident.  

Such factors can affect the nature of the investigation to be undertaken as well as the 
ease and speed with which investigative actions are undertaken.  Investigations of critical 
incidents can differ in terms of: 

¶ whether the investigation is conducted by officers from a specialist command 
(such as the Homicide Squad) or whether it is investigated by officers from a 
local area command 

¶ the experience of the SCII in investigating critical incidents, his/her familiarity 
with the NSWPF guidelines and with the SCII role 

¶ the length of time it takes to establish a CIIT and the time it takes that team 
to arrive at the scene of the critical incident 

¶ the experience of the review officer, his/her familiarity with the NSWPF 
guidelines and understanding of the review officer role 

¶ the region commanderôs familiarity with the NSWPF guidelines, and his/her 
understanding of his/her role in relation to the management, investigation 
and review of critical incidents.  

 

In September 2012, the Commission sought approval from the NSWPF to access the 
e@gle.i records for each of the 83 strikeforces within the audit sample. After consultation, 
the NSWPF granted the Commission access to the relevant e@gle.i records in 
November 2012.   

An examination of the records located on e@gle.i  for each strikeforce to identify specific 
documentation was a component of the audit that Commission officers undertook twice. 
This step was first undertaken in the period July 2013 ï October 2014. Due to staff 
changes at the Commission, this component was again undertaken by Commission 
officers in the period December 2015 ï June 2016. This provided the Commission with 
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an opportunity to further examine the documentation, as well as providing the NSWPF 
with additional time to update and complete the records of its investigation.  

The Commission observed that individual critical incident investigation files located on 
e@gle.i varied in length, containing anywhere from ten to almost 2000 documents. The 
records located on e@gle.i were generally investigative documentation that provided 
information as to whether an action had been taken or not.  

To establish whether the investigative processes outlined in the 2007 Guidelines had 
been documented on e@gle.i, Commission officers commenced reviewing, where 
available, the following documents: 

¶ the critical incident investigator report (CIIR) 

¶ the review officer report 

¶ the region commander report.   

If the information sought was not recorded in any of these documents, the Commission 
reviewed a number of additional documents35 located on e@gle.i, most notably: 

¶ statements, including: duty officer statements, senior critical incident 
investigator statements, first officer(s) at the incident scene statements, 
statements of involved officers, crime scene guard statements and witness 
statements 

¶ logs and running sheets, including: crime scene logs, critical incident 
operation logs, duty officer logs, VKG logs, investigation chronology and 
running sheets 

¶ reports, including: forensic evidence reports ï for example ballistics and 
gunshot residue testing, SITREPS36 and COPS37 reports relating to critical 
incidents 

¶ other documents, including: notebook entries of involved officers, duty 
operations inspector ócritical incident notification formsô, interview transcripts, 
alcohol and drug testing records of involved officers, exhibits handling 
records, crime scene photos, notations regarding access to CCTV footage, 
ambulance and medical records and coronial inquest records (where 
applicable).  

In commencing its audit of the documentation pertaining to the 83 strikeforces, the 
Commission observed that certain information relating to some of the individual critical 
incident investigations appeared to be either incorrect (e.g. investigation status), or that 
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certain documentation such as CIIRs, review officer reports and region commander 
reports could not be located on e@gle.i.  

The Commission provided the NSWPF with an opportunity to update its records prior to 
the Commission commencing its audit. To this end, in March 2013, the Commission 
requested that NSWPF ensure all relevant information was uploaded to e@gle.i and that 
the investigation status of each strikeforce was checked for accuracy. This process 
concluded in July 2013.  While the outcome was a more accurate and detailed data set 
for the Commission to work with, it did highlight some inconsistencies in the way that 
e@gle.i was used by officers in the field, and that not all information was uploaded in a 
timely or systematic way.  

As mentioned previously, an examination of the records located on e@gle.i  for each 
strikeforce was a component of the audit that Commission officers undertook twice. This 
also provided the NSWPF with additional time to complete the investigations, and upload 
all relevant records to e@gle.i. Overall, the NSWPF had between four and seven-and-a-
half years to complete critical incident investigations within the project audit sample, and 
to attach documentation to e@gle.i.  

In November 2013, the Commission sought advice on how it could obtain the names of 
review officers and the SCIIs for the critical incidents being audited. The NSWPF PSC 
advised the Commission that óthere is no easy way to identify the SCII or review officer 
for the critical incident investigationsô.38  A similar request was made by the Commission 
in late June 2014. In July 2014 the NSWPF PSC provided information obtained from the 
regions on: 

¶ the name and rank of the senior critical incident investigator (for 34 
strikeforces) 

¶ the names of the critical incident investigation team members (for 27 
strikeforces) 

¶ the critical incident investigation team location (for 36 strikeforces)  

¶ the review officerôs name (for 35 strikeforces) 

¶ the review officerôs location (for 31 strikeforces).  

 

NSWPF critical incident procedural requirements assessed for compliance were drawn 
from the 2007 Guidelines. These procedural requirements were considered for each of 
the 83 critical incidents within the audit sample. Documentation located on e@gle.i for 
each strikeforce was checked for compliance against the following requirements: 

¶ whether the critical incident was identified in an appropriate and timely 
manner 
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¶ whether a reason for declaring, or not declaring, an incident to be a critical 
incident was documented  

¶ whether the investigating officers were of a suitable rank, and were from an 
independent command 

¶ whether conflicts of interest had been identified and managed appropriately  

¶ whether the critical incident scene had been preserved 

¶ whether a duty officer running sheet/log was created, and if so whether it was 
provided to the SCII 

¶ if involved officers and other witnesses were separated   

¶ if exhibits were collected appropriately  

¶ whether the mandatory drug and alcohol testing of involved officers was 
completed, and if so, whether this testing was undertaken in a timely way 

¶ whether a thorough and impartial review of the critical incident investigation 
was undertaken  

¶ whether the investigation examined the lawfulness of police action and the 
extent of police compliance with relevant guidelines, legislation and internal 
policy and procedures 

¶ whether the investigation considered improvements to NSWPF policies and 
procedures to avoid future recurrences 

¶ whether there was evidence that the region commander took overall 
responsibility for the management, investigation and review of critical 
incidents in the region commander report. 



 

 

 

 

The Commission undertook a review of oversight agency reports and publicly available 
coronial documents to identify the misconduct and other risks associated with police 
forces investigating deaths or serious injuries sustained following an interaction with 
police. In NSW these incidents are referred to as critical incidents. The Commission also 
sought the views of academic and other subject matter specialists with expertise in 
policing, critical incidents and related fields.39  

A misconduct risk, as previously outlined in this report, may be regarded as any 
opportunity for an officer involved in, or associated with, a critical incident investigation 
to make a decision, to act or fail to act in a way that the integrity of the investigation may 
be undermined or weakened. 

 

While there is a considerable body of academic literature relating to critical incidents and 
critical incident investigations, very few publications provided original insights into the 
misconduct and other risks associated with critical incident investigations. By contrast, 
the Commission identified a range of non-academic publications, from Australia and 
overseas, that describe: 

¶ occasions where police systems and compliance failures, together with the 
actions and/or inactions of individual officers, have undermined or weakened 
the integrity of critical incident investigations or police investigations into 
deaths in custody 

¶ standards and best practice guidelines for the conduct and management of 
police investigations into deaths in custody. 

A brief description of the publications consulted for this chapter is provided below.40 
Where relevant, commentary has also been included as to the limitations of this material 
in identifying the misconduct and other risks associated with critical incident 
investigations. Following this is an examination of what can be learnt from these 
publications about these risks, and their applicability to Project Harlequin. 
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The Royal Commission into Aboriginal Deaths in Custody (RCIADIC) was established in 
October 1987:  

in response to a growing public concern that deaths in custody of Aboriginal 
people were too common and public explanations were too evasive to 
discount the possibility that foul play was a factor in many of them (Johnston 
1991, section 1.1.2). 

Under its terms of reference, the RCIADIC was charged with examining these deaths 
and: 

any subsequent action taken in respect of each of those deaths including é 
the conduct of coronial, police and other inquiries and any other things that 
were not done but ought to have been done (Johnston 1991, section 1.1.4).  

Along with the RCIADIC National Report42, three additional separate RCIADIC reports 
were reviewed for the purposes of this chapter. These were: 

¶ RCIADIC Regional Report of Inquiry in Queensland 43 (RCIADIC Queensland 
Regional Inquiry report) 

¶ RCIADIC Regional Report of Inquiry into Individual Deaths in Custody in 
Western Australia, Volume 244 (RCIADIC Western Australia Regional Inquiry 
report) 

¶ RCIADIC Regional Report of Inquiry in New South Wales, Victoria and 
Tasmania45 (RCIADIC NSW, Victoria and Tasmania Regional Inquiry report).  

The relevance of the RCIADIC reports to the identification of misconduct and other risks 
associated with critical incident investigations may be questioned for the following two 
reasons:   

1. having been published in 1991, the reports are dated and therefore of 
questionable relevance to understanding contemporary issues associated with 
critical incidents 

2. the scope of the RCIADIC does not appear to relate directly to the scope of this 
project, given that the RCIADIC examined deaths that occurred in different forms 
of state custody, including but not limited to police custody. 
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With regard to the issue of timeliness, while more than twenty five years have elapsed 
since the RCIADIC reports were published, they continue to influence the way in which 
Aboriginal and other deaths in custody are investigated across all jurisdictions in 
Australia.  These reports have proven to be seminal.46 Based alone on the number of 
years that have passed since publication, it would seem unreasonable to exclude the 
RCIADIC reports from this chapterôs examination of misconduct and other risks 
associated with critical incident investigations.  

With regard to the relevance to Project Harlequin, the following points may be made: 

¶ in relation to a number of deficiencies with police investigations, the reports 
made clear the cases upon which they were based were cases in which the 
deaths had occurred in police custody. This is demonstrated in the 
information and discussion presented in this chapter 

¶ at the commencement of the RCIADIC National Report, a schedule is 
included which contains the names of the persons whose deaths fell within 
the jurisdiction of the Royal Commission, and indicates their last place of 
custody. This schedule shows that approximately 65% of the deaths 
examined in the RCIADIC Regional Inquiry reports reviewed for this chapter 
occurred in police custody (Johnston 1991, preface).  The corollary of this is, 
that where both the RCIADIC National Report and RCIADIC Regional Inquiry 
reports have identified patterns and trends relating to deficiencies with all 
police investigations into deaths in custody and propose standards that 
should apply them, these may be regarded as being directly relevant to the 
scope of this project 

¶ both deaths in non-police custody and death or serious injury following an 
interaction with police have in common that extreme physical harm is 
experienced by persons following an interaction with employees of public 
institutions. Regardless of whether the physical harm experienced takes the 
form of serious injury or death or the employees of the state are custodial or 
police officers, the very fact that an interaction with representatives of the 
state has preceded such an occurrence has specific implications as to how 
they should be investigated.   

The Commission made the following observations of the RCIADIC reports, which may 
have as much application to the investigation of critical incidents as they do to the 
investigation of deaths in non-police custody:  

¶ investigations should be regarded as matters of public interest, given that in 
all cases an interaction of some type which preceded the death or serious 
injury has occurred with employees of institutions belonging to the public 
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¶ a natural suspicion can arise amongst the family of the deceased or injured 
party, and possibly the broader community, that misconduct caused or 
contributed to the injury or death, particularly if the incident occurred in 
circumstances which were physically isolated and where the only other 
witnesses were other custodial or police officers 

¶ investigations should as a matter of course examine the systems and 
processes pertaining to the interaction that preceded the death and 
determine whether or not they contributed in some way to the death or 
serious injury, or failed to perform to an optimum level. 

 

An expert panel convened by OPI during its Review of the investigative process following 
a death associated with police contact47 concluded that an optimal and accountable 
framework for an investigation where a death has occurred following an interaction with 
police officers should be underpinned by the following ten principles: accountability; 
expertise and professionalism; proportionality; inclusion of the affected next of kin or 
loved one; impartiality; independence; integrity; promptness/timeliness; rigour and 
systemic perspective (OPI 2011, p. 29).  The report goes on to state: 

While these principles are established as standards for investigations into 
deaths caused by the State, they do not prescribe a specific form (or model) 
of investigation necessary for the State to fulfil its obligation to investigate a 
death (OPI 2011, p. 29).    

 

Ten official inquiry reports were identified for consideration within this chapter. These 
reports related to eight incidents where death or serious injuries occurred to an individual 
following an interaction with police. These reports provided information as to the types 
of misconduct and other risks that can undermine, or contribute to undermining, the 
effectiveness or ethical integrity of a police investigation into a critical incident. A brief 
overview of the deaths and serious injuries to which these reports related is provided 
below. Some of the findings of these reports, and links to possible risks associated with 
critical incident investigations, are discussed later in this chapter.  

On 28 June 1997 Mr. Roni Levi (Levi) was shot dead on Bondi Beach, Sydney by two 
NSW Police Force (NSWPF) officers.  Levi, who had been displaying symptoms of a 
mental illness, was in possession of a knife at the time. An investigation by the Police 
Integrity Commission (the Commission) between 1999 and 2000 examined, amongst 
other things, the NSWPF investigation of the shooting death and allegations of drug use 
by the two officers who had fired the shots. A public report on the investigation was 
issued by the Commission in June 2001.48   
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On 6 December 1998 Mr. Frank Paul (Paul) was found dead on a street in Vancouver, 
Canada.  The cause of death was hypothermia caused by exposure. Paul was found to 
be heavily intoxicated when he died. The day before his death, Paul had been picked up 
twice by police officers for being intoxicated in a public place. On the second occasion 
he was released by police on the mistaken belief that he was not intoxicated. In March 
2007 an inquiry was conducted into, amongst other things, the circumstances of this 
death. A report on the inquiry was published in February 2009.49 

In February 2003 in Wagga Wagga NSW, after being chased by police officers, Mr. Allan 
Hathaway (Hathaway) sustained a number of very serious physical injuries to his face 
and head as a result of baton blows from a NSWPF officer. In August 2004 the 
Commission commenced an investigation into allegations of excessive force in that and 
other incidents by some NSWPF officers attached to the Southern Region of the 
NSWPF. The Commission held public hearings for the purposes of this investigation in 
February and March 2005. A public report on the investigation was issued by the 
Commission in December 2005.50 

Mr. Cameron Doomadgee (Mulrunji) was arrested by Queensland Police Service (QPS) 
on 19 November 2004 on Palm Island, Queensland. While in police custody Mulrunji 
sustained serious internal injuries from which he later died. Between March 2005 and 16 
August 2006, the Queensland coroner held an inquest into his death. Inquest findings 
were delivered on 27 September 2006.51 

On 22 July 2005 Mr. Jean Charles de Menezes (de Menezes) was shot and killed by 
London Metropolitan Police officers as he boarded a train at Stockwell Underground 
station in London. These police officers believed de Menezes, a Brazilian national who 
had been under surveillance from the time he left his residence that morning, to be a 
suicide bomber. The United Kingdomôs Independent Police Complaints Commission 
subsequently investigated this shooting and complaints made about the London 
Metropolitan Police Serviceôs handling of public statements following the shooting.52 
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On 14 October 2007 the Royal Canadian Mounted Police (RCMP) used a taser to 
subdue Mr. Robert Dziekanski (Dziekanski), a 40-year-old Polish national in the process 
of immigrating to Canada, following reports that he was intoxicated and throwing 
suitcases and chairs in the airport international reception lounge. Dziekanski died within 
minutes of being subdued and handcuffed. An independent inquiry into the death and 
use of taser by constables, sheriffs, and authorised persons in British Columbia 
commenced in 2008.  A report on the inquiry was issued in May 2010.53 

On 18 November 2009 Mr. Adam Salter (Salter) was shot and killed by an officer of the 
NSWPF in the home he shared with his father in the Sydney suburb of Lakemba. Salter 
had experienced episodes of mental illness for about 18 months, but in the two days 
preceding his death, Salterôs mental health had deteriorated. On the morning of 18 
November, Salterôs father found his son in a seriously injured state, having cut and 
stabbed himself with a knife in the kitchen of the familyôs home. He called triple 0 and 
ambulance and police attended, following which Salter was shot by a NSWPF officer.  A 
coronial inquest into the death was conducted in 2011.54 A public report on the 
investigation was issued by the Commission in June 2013.55 

On 18 March 2012 Mr. Roberto Laudisio-Curti (Laudisio-Curti), a 21-year-old Brazilian 
national died on a Sydney street shortly after being pursued by up to 15 police officers 
who used physical force, multiple tasers, OC spray, handcuffs and a baton to restrain 
him. A coronial inquest into the death was conducted in 2012.56 The NSWPF critical 
incident investigation was monitored by the NSW Ombudsman, who produced a public 
report in February 2013.57 

 

The following section draws together key information from the publications described 
above.  It examines the following two questions:  

1. In what ways can the integrity, effectiveness and credibility of a critical incident 
investigation be undermined or damaged?  
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2. How should a critical incident be investigated so as to manage or minimise 
misconduct and other risks?  

This section also describes some of the misconduct and other risks that can occur in 
circumstances where critical incident investigations do not follow police protocols for 
critical incidents.  

 

Sources consulted by the Commission for this chapter advocated the requirement for 
investigations into deaths or serious injury following interaction with police to abide by 
such principles as transparency, independence and accountability to ensure public 
confidence in the investigative process.   

Furthermore, unlike other types of deaths (such as homicides) investigations into deaths 
following interaction with police were thought to require that consideration be given as to 
how and why the death occurred while the deceased was in the care of the state. The 
state, observed the Queensland State Coronerôs Guidelines, bears a responsibility to 
protect and care for people it incarcerates who are óvulnerable and deprived of the ability 
to care for themselvesô (Queensland Courts 2014, p. 11).  

Similar views were expressed by the RCIADIC National Report which concluded that 
since police and prison staff perform their duties on behalf of the community they should 
be held accountable for the proper performance of those duties by the community.  A 
death in custody, it noted, is a public matter (Johnston 1991, chapter 4). The RCIADIC 
NSW, Victoria and Tasmania Regional Inquiry report concluded that investigations into 
deaths in custody must be accompanied by an: 

é appreciation of the need to satisfy the concerns of relatives and of the 
public about what happened in circumstances from which people other 
than custodial officers are usually completely cut off (Wootten 1991, part 
four, chapter 10).   

Similarly, the International Committee of the Red Cross Guidelines for Investigating 
Deaths58 (ICRC Guidelines) observed that society as a whole has a vested interest in 
the effective and ethical investigation of deaths following contact with police, as effective 
and ethical investigations help to protect the interests of the deceased, the next of kin 
and the detaining authorities (ICRC 2013, p. 9).  

The impact of a serious injury or death following interaction with police officers on the 
family of the deceased, and the potential for it to lead to suspicion about the actions of 
the officers involved (both before and after the death), was highlighted by a number 
publications.   

The RCIADIC National Report observed that deaths in custody, as well as being 
distressing for families and friends óengender suspicion and doubt in their mindsô 
(Johnston 1991, sec. 1.2.4). The RCIADIC Queensland Regional Inquiry report indicated 
that óonly if the investigation is thorough and meticulous will it serve to allay any suspicion 
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or doubt in the minds of next-of-kin and the public of foul play or maltreatment by the 
custodians of the deceasedô (Wyvill 1991, section 3.1.1). 

The expert panel convened by OPI during its Review of the investigative process 
following a death associated with police contact59 identified the involvement of the 
affected next of kin as part of an optimal investigation (OPI 2011, p. 29). The report 
stated:  

Central to enhancing public confidence is increasing transparency of the 
investigative process. OPI requests that stakeholders make accessible to 
the public information regarding their protocols and services in the event of 
a death associated with police contact and that agencies collaborate to 
ensure this information is consistent across agencies (OPI 2011, p. 64).  

Similarly, the ICRC Guidelines advised that the next of kin should receive legal 
assistance, have access to the case file, and take part in the proceedings, they should 
also be permitted to have a medical or other qualified representative in attendance at the 
autopsy (ICRC 2013, p. 13).   

Public transparency, according to a number of publications, is the key to conducting 
publicly accountable investigations into deaths following an interaction with police 
officers. The European Court of Human Rights indicated that procedures and the 
decision making of police departments and other public agencies relating to deaths 
following police contact should be open and transparent (Commissioner for Human 
Rights 2009, p. 3). The ICRC Guidelines indicated that the conclusions of investigations 
should be made public (ICRC 2013, p. 13). 

 

The RCIADIC Queensland Regional Inquiry report observed there was a perception by 
QPS60 that investigations should be limited to determining whether there were suspicious 
circumstances associated with the death, and that QPS officers did not consider their 
role to involve identifying systemic problems that could assist in preventing future similar 
deaths (Wyvill 1991, sec 3.1.3). The RCIADIC NSW, Victoria and Tasmania Regional 
Inquiry report concluded that investigations into deaths in custody should examine both 
whether organisational policies or practices contributed to the death or allowed the risk 
of injury as well as the lessons that can be learnt from the death so that similar deaths 
may be prevented in the future (Wootten 1991, part four, chapter 10).  

More recent publications have similarly emphasised the importance of investigations 
maintaining a broad scope. The OPI concluded a systemic perspective was needed in 
investigations into deaths in custody (OPI 2011, p. 12) and that any conduct, policy, 
procedural or training issues identified are to be used for learning and prevention (OPI 
2011, p. 74). Similarly, the ICRC Guidelines indicated that one of the objectives that can 
be realised through a death in custody investigation is preventing the recurrence of 
deaths in custody in that the investigation may reveal a pattern or practice likely to result 
in further deaths in custody, which should enable the detention authorities to adopt the 
preventive measures necessary (ICRC 2013, pp. 9 and 25).  
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The question of how police officers understand the role of corporate policies relating to 
the investigation of deaths in custody was considered in the RCIADIC National Report 
and Regional Inquiry reports, though this is not a prevalent theme in other publications 
reviewed for this chapter.   

The RCIADIC Queensland Regional Inquiry report found that police conducting 
investigations into deaths in custody generally did not undertake an examination of the 
extent to which officers had complied with various forms of corporate policy and 
procedure. The report commented on the way in which investigating officers applied 
corporate policy and procedure, noting the practice of police officers was to treat forms 
of corporate policy as óguidelines only and to be followed at the individual officer's 
discretion or judgementô (Wyvill 1991, sec. 3.1.3).  

The RCIADIC National Report observed similar views had been espoused by the 
NSWPF in supporting the actions of one particular officer, with the report stating that the 
officerôs views were óshared by Police Headquarters and in the end the rationalisation 
that the Police Instructions were only guides anyway was usedô (Johnston 1991, sec. 
29.5.23).  

The perception of police corporate policy and procedure as a form of non-mandatory 
guidance was noted by the RCIADIC NSW, Victoria and Tasmania Regional Inquiry 
report as an example of officers not being held accountable: 

The New South Wales Police Instructions contained many clear (and some 
unclear) directions about how police shall carry out their duties, including the 
care of prisoners, when the deaths which I investigated occurred. One might 
think that the enforcement of these Instructions would be one way in which 
police might be made accountable, particularly as the Police Rules made by 
the Governor under the authority of the Police Regulation Act 1899 provide 
for the issuing of the Instructions, and lay down that each member of the 
Force 'shall strictly comply' with the Instructions. However on a number of 
occasions representatives of police before this Commission strongly 
maintained that the Instructions are only guidelines that do not have to be 
strictly complied withé (Wootten 1991, part three, chapter six).  

 

To varying degrees, most sources consulted for this chapter emphasised that police 
officers assigned to investigate critical incidents or deaths in custody must be both highly 
experienced and skilled. For example, an expert panel convened by OPI nominated 
expertise and professionalism as amongst the key criteria for an effective investigation 
into a death following interaction with police (OPI 2011, p. 12).  

Similarly, the Davies Commission into the death of Paul observed that the investigation 
of police related deaths can be complex, requiring special training and skills. While 
acknowledging that using ócurrently serving, experienced homicide investigators would 
promote competencyô (Davies 2009, p. 220), the report highlighted that óother 
jurisdictions have found other ways to address this concern; for example, through 
specialized training programs and the employment of former or retired police officers for 
some purposesô (Davies 2009, p. 220).  



 

 

The RCIADIC National Report and RCIADIC Queensland Regional Inquiry report both 
highlighted the importance of investigations being conducted by officers who are highly 
qualified investigators (Johnston 1991, sec 4.7.4, recommendation 34; Wyvill 1991, sec 
3.1.1), while the RCIADIC Western Australia Regional Inquiry report expressed concern 
where junior or inexperienced police officers were appointed to investigate deaths in 
custody and/or sudden deaths (OôDea 1991, sec 6.1.2, subsection 3).   

The RCIADIC NSW, Victoria and Tasmania Regional Inquiry report examined the types 
of personal qualities needed by officers conducting death in custody investigations.  The 
report quoted a recommendation from the NSW coroner that officers appointed to 
conduct investigations into deaths in custody should have óa demonstrated commitment 
to independence of mind and objectivity to ensure the proper oversighting of other police 
investigationsô (Wootten 1991, part four, chapter 10).  

Following the inquest into the death of Levi, NSW Coroner D. W Hand recommended 
that investigations into police shootings be monitored by police of at least rank of 
Assistant Commissioner or Chief Superintendent, and that an officer of the rank of 
Assistant Commissioner or above attend the scene of any shooting resulting in death 
(Hand 1998, pp. 1-2).  

 

As soon as an incident has been declared to be a ócritical incidentô, NSWPF protocols 
specific for critical incident investigations can be activated (NSWPF 2007a, p, 1). 
Significant risks to an investigation of a critical incident may arise when a delay occurs 
in determining that these protocols should be applied. An example of such risks includes 
the potential loss of an óindependentô investigation by a specially appointed team of 
investigators that is selected by the region commander.  

The Commissionôs Operation Whistler report revealed that a critical incident was not 
declared until sometime during the afternoon of 6 February 2003, while the injuries were 
sustained by Hathaway at around 11.15am (Police Integrity Commission 2005b, p. 39). 
The Commission concluded that by the time a critical incident had been declared óa 
number of events had taken place that made a thorough, vigorous, and independent 
investigation of what had occurred within the bedroom at the Property impossibleô (Police 
Integrity Commission 2005b, p. 39).  

In its report on the inquiry into the shooting death of de Menezes, the United Kingdomôs 
Independent Police Complaints Commission (IPCC) observed that a delay in the 
notification of the incident resulted in consequences to the quality of the investigation 
that was undertaken. The IPCC report indicated that the surveillance log was handed 
back to staff to make amendments, and that alterations were made by police to the log 
which changed its meaning (IPCC 2007a, p. 87). The IPCC observed that had it been 
involved at the commencement of the investigation into the incident, the surveillance log 
would not have been released for amendments to be made (IPCC 2007a, p. 87).  

 

A personal association between police officers assigned to undertake a critical incident 
investigation and officers who are persons of interest to that same investigation, 
represents a conflict of interest. While only one such case was identified in the 



 

   
 

Commissionôs review of published material, the consequences can be seen as damaging 
to the integrity of the investigation. 

The report by the Queensland coroner into the death of Mulrunji observed that some of 
the QPS officers involved in the investigation into the death personally knew the officer 
who had arrested Mulrunji (and in whose custody the fatal injuries were sustained). The 
coroner found that the integrity of the investigation into Mulrunjiôs death was 
compromised because of this. In order to strengthen the practices of the QPS regarding 
how conflicts of interest are managed, the coroner recommended that the QPS amend 
its Operational Procedures Manual (OPM) óto make explicit the need to consider, when 
selecting officers for involvement in an investigation of a death in custody, the impartiality 
and the appearance of impartiality in the conduct of the investigationô (Clements 2006, 
p. 31). The coroner further recommended the OPM be amended óto explicitly require 
officers involved in an investigation into a death in custody to disclose any relationship 
with an officer involved in, or a witness to, that deathô (Clements 2006, p. 31).  

The coroner found that the investigationôs appearance of impartiality had been 
undermined when the police officer involved in the incident causing Mulrunjiôs death met 
the investigators at the airport and drove them to the scene of Mulrunjiôs arrest (Clements 
2006, p. 31). Similarly, the coroner concluded that it was óa serious error of judgement 
for the investigating team, including officers from ethical standards, to be sharing a meal 
at the homeô (Clements 2006, p. 10) of the officer under investigation. As a result, the 
coroner recommended that: 

The OPM be amended to more clearly state the need for officers involved in 
an investigation to consider the impartiality and the perception of impartiality 
in the conduct of the investigation at all times (Clements 2006, p. 31). 

Another conflict of interest identified by the Commission in the material reviewed for this 
chapter related to circumstances where officers assigned to conduct a death in custody 
investigation are drawn from the station or local command structure where the death 
occurred.  The RCIADIC NSW, Victoria and Tasmania Regional Inquiry report noted a 
number of instances where this occurred (Wootten 1991, part four, chapter 10). The 
RCIADIC Queensland Regional Inquiry report indicated that investigators should be 
experienced and independent of the police force whose officers were responsible for the 
custody of the deceased in order to overcome the óinherent difficultyô associated with 
police investigating their fellow officers (Wyvill 1991, sec 3.1.1). Further, the report noted 
that investigators should be located in an independent unit reporting and accountable to 
the coroner (Wyvill 1991, sec 3.1.1).  

In its Operation Saigon report, the Commission raised concerns about investigators 
being drawn from the location where the death occurred, noting that the officers 
investigating the shooting of Levi came from the same police station as the two officers 
who discharged their weapons (Police Integrity Commission 2011, p. 80). The report 
concluded that while there was no evidence of impropriety on the part of the 
investigators, there was a óclear systemic failure by the Police Service to comply with the 
then procedures with the real risk of important investigations being carried out by officers 
who might be perceived as not being at armôs length from [the two NSWPF officers who 
had fired the fatal shots] (Police Integrity Commission 2011, p. 80). 

Similarly, at the inquest into the 2004 death of Mulrunji, the coroner found the 
involvement of officers from Townsville and Palm Island in the investigation of Mulrunjiôs 
death was óinappropriate and undermined the integrity of the investigationô (Clements 



 

 

2006, p. 31). Palm Island, the location of Mulrunjiôs death, formed part of the QPS 
Townsville District Command. The coroner concluded that óin all deaths in custody, 
officers investigating the death should be selected from a region other than that in which 
the death occurred. The OPM [Operational Procedures Manual] should be amended to 
require thisô (Clements 2006, p. 31).  

 

The RCIADIC NSW, Victoria and Tasmania Regional Inquiry report found that, in 
circumstances where police witnesses had been interviewed in connection with deaths 
in custody, measures had órarely been taken to prevent prior discussion and agreement 
between them, and what they say has not been tested or probedô (Wootten 1991, part 
four, chapter 10).  

The RCIADIC Queensland Regional Inquiry report made similar observations, noting that 
in some of the investigations it examined, officers prepared statements in collaboration 
with one another resulting in almost identical statements being prepared (Wyvill 1991, 
sec 3.1.3). In terms of consequences, the report concluded that this practice can lead to:  

é the fabrication of evidence or raises the suspicion of fabrication, thereby 
diminishing the evidentiary value of the statements and the general integrity 
of the investigation. Furthermore, the collaboration of witnesses can lead to 
the observations of one witness being overlooked if not shared by others. 
Conversely, a witness may adopt certain occurrences because they were 
observed by other witnesses. Such practices conflict with the basic rules of 
evidence-gathering and have a damaging effect on the success and 
independence of an investigation (Wyvill 1991, sec. 3.1.3).  

Reports from more recent inquiries have also described instances where officers were 
not separated following a death or serious injury arising from a police operation. The 
Commissionôs Operation Whistler report regarding the serious injuries sustained by 
Hathaway during his arrest in 2003 found no attempt had been made óto ensure the 
officers did not discuss the incident with each other or that they made independent notes 
and statementsô (Police Integrity Commission 2005b, p. 52). Three officers 
acknowledged óthat they had discussions with the officer who had made the arrest 
seeking to find out what had happened within the bedroomô (Police Integrity Commission 
2005b, p. 52) where Hathaway had sustained the injuries.  

The IPCC report on its inquiry into the 2005 police shooting death of de Menezes 
observed the officers involved in the police operation were allowed to return to their base, 
confer and write up their notes together and that while this was accepted practice, it 
made those accounts less credible (IPCC 2007a, p. 166). In contrast, members of the 
public who witnessed the shooting were required to make statements soon after 
witnessing the shooting without being able confer with other witnesses and provide a 
joint account (IPCC 2007a, p. 166).  

The Braidwood Commission of Inquiry into the 2007 death of Dziekanski  rejected the 
evidence of a number of RCMP officers about the events preceding their use of a taser 
on Dziekanski at Vancouver Airport. The report concluded some of the claims made by 
the police officers ówere not innocent inaccuracies but deliberate misrepresentations 
made for the purpose of justifying their actionsô (Braidwood 2010, p. 266). The report 
concluded there was an opportunity for officers to discuss the incident before being 
required to give their versions of events. Braidwood found that:  



 

   
 

While the evidence does not justify a conclusion that they colluded to 
fabricate a story, I am satisfied that their discussions resulted in them giving 
surprisingly similar accounts of the incident that tended to misrepresent what 
had happened, and tended to portray Mr. Dziekanskiôs actions in an unfairly 
negative light and their own actions in an unfairly positive light (Braidwood 
2010, p. 13).  

There appeared to be a consensus amongst the sources consulted for this chapter that 
police officers, along with all other witnesses, should be separated as a matter of course 
following a death or serious injury in the interests of preserving the integrity of the 
investigation. The RCIADIC National Report indicated that: 

é all witnesses should be separately and formally interviewed. It is 
desirable that interviews with custodians who were on duty during the 
time of last detention of the person who died should be tape recorded 
and that transcripts of all interviews be made (Johnston 1991, sec. 
4.2.16).  

The coronial inquest into the death of Levi recommended that all police eyewitnesses 
should be interviewed as soon as possible after the incident; and separated and directed 
not to discuss the incident with others (Hand 1998, p. 2). In addition, the Davies 
Commission report into the death of Paul identified the separation of witnesses as one 
of the early steps that must implemented in the aftermath of a death resulting from police 
actions (Davies 2009, p. 220).  Finally, the RCIADIC Queensland Regional Inquiry report 
concluded that: 

é all witnesses should be interviewed promptly and separately by 
investigators. Statements should be prepared on the basis of such 
interviews with witnesses and signed as soon as possible to avoid any 
suspicion of collusion, collaboration or fabrication (Wyvill 1991, sec 3.1.1).  

 

An issue raised in the publications consulted for this chapter was the failure by police to 
preserve and manage the incident scene, or to do so to an adequate standard, and the 
impact this can have on the quality of the investigation that is completed. 

The RCIADIC Queensland Regional Inquiry report noted that one of the deficiencies in 
the police investigations into deaths in custody was that in some cases photographs of 
the scene were not taken and in others they were taken after the scene had been 
disturbed (Wyvill 1991, section 3.1.3). Similarly, the RCIADIC Western Australian 
Regional Inquiry report noted that in the police investigations reviewed by that inquiry, 
there had been a failure to take adequate photographs of the scene of death and body 
of deceased in situ, and a failure to adequately preserve the scene of death or collect 
and retain relevant exhibits (OôDea 1991, section 6.1.2).  

The RCIADIC National Report indicated that investigations óshould be structured to 
provide a thorough evidentiary base for consideration by the coroner on inquestô 
(Johnston 1991, section 4.2.16). Similarly, the RCIADIC Queensland Regional Inquiry 
report provided specific guidance on scene preservation and management. The report 
indicated that the deceased should be carefully observed and injuries and marks noted 
by the investigator; the scene should be left undisturbed until photographs can be taken; 
photographs should be of good quality and of sufficient number to provide a clear view 
of all relevant features of the death scene (Wyvill 1991, section 3.1.1).   



 

 

The Commissionôs Operation Saigon report observed that following the shooting death 
of Levi in 1997, no orderly or structured control was taken of the scene of the shooting 
immediately after it occurred and no one appeared to be in charge (Police Integrity 
Commission 2001, pp. 78-79).  

The Commissionôs Operation Whistler report made similar criticism of the NSWPF in that 
the officer in charge of the investigation gave evidence to the Commission that he took 
no action to preserve the scene, though he agreed it would have been good police 
practice to have done so (Police Integrity Commission 2005b, pp. 41-42). This officer 
also did not appoint a guard or record who was going in and out of the house in which 
the incident scene was located, and agreed that óhe failed to take this step claiming, 
again, that he did not realise the ñseriousness of the situation at the timeòô (Police Integrity 
Commission 2005b, p. 43). In that matter professional cleaners appointed by the duty 
officer had commenced cleaning the incident scene before the police photographers 
arrived to take photos. It was also alleged that a knife found at the scene by the cleaners 
had been planted by the police to incriminate Hathaway. The Commission concluded:  

Because the proper steps were not taken in accordance with the guidelines 
to preserve and secure the scene, there were a number of officers who, 
during the course of the day, were in a position to plant the knife. This was 
acknowledged by Inspector Murphy as quoted above. The evidence falls 
short of satisfying the Commission as to the identity of the particular officer. 
That said, in all the circumstances, it is concerning that those involved in the 
prosecution of Hathaway considered it appropriate to persist with the charge 
involving the knifeô (Police Integrity Commission 2005b, p. 91). 

The more recently published ICRC Guidelines stipulated that in order to protect 
evidence, the death scene should be preserved and that the relevant investigating 
authorities must attend as promptly as possible (ICRC 2013, p. 13). 

 

A common criticism found in the publications reviewed for this chapter was the failure by 
police officers to undertake an effective, transparent and thorough investigation of deaths 
or serious injuries following interactions with police. The RCIADIC Western Australia 
Regional Inquiry report observed that in the cases it reviewed, the versions of events 
provided by officers of interest to the inquiries tended not to be subjected to close scrutiny 
by investigating officers (OôDea 1991, section 6.1.2, subsection 2). Similarly, the 
RCIADIC Regional Inquiry report for NSW, Victoria and Tasmania observed that where 
police investigate police the óneed is not seen for the same scrutiny of evidence as in 
other casesô (Wootten 1991, part four, chapter 10).   

Two RCIADIC Regional Inquiry reports noted that, with regard to some police 
investigations into deaths in custody, officers had not submitted statements until the 
investigations were well advanced. The RCIADIC Queensland Regional Inquiry report 
noted that in many cases officers were not required to submit statements until the 
investigation file, together with the investigator's report on the death, had been forwarded 
to their stations (Wyvill 1991, section 3.1.3). The RCIADIC NSW, Victoria and Tasmania 
Regional Inquiry report similarly noted that in most of the cases it examined, police 
officers were allowed to write their own statements up to a week or a fortnight before the 
coronial inquest into the death (Wootten 1991, part four, chapter 10).  



 

   
 

Police investigations into deaths in custody came under criticism in the RCIADIC 
Queensland Regional Inquiry report and the RCIADIC Western Australia Regional 
Inquiry report for a failure to take statements from, or interview all witnesses present 
during the arrest and detention in custody of the deceased (Wyvill 1991, section 3.1.3; 
OôDea 1991, section 6.1.2, subsection 2). The RCIADIC Queensland Regional Inquiry 
report explained the consequences of such a failure, noting that óthe investigation is 
incomplete and open to accusations of shoddiness and cover-up and superior officers 
are denied the opportunity of reviewing the investigationô (Wyvill 1991, section 3.1.3).  

The Davies Commission of Inquiry into the death of Paul found, amongst other things, 
that: 

¶ the forensic identification officer attending was not provided with 
adequate instructions and did not carry out investigative steps 
which are standard to a potentially culpable homicide; 

¶ the investigating officer did not locate, or interview several relevant 
witnesses; 

¶ the investigating officer did not seek to interview police officers, 
Corrections employees, and Jail staff in circumstances where 
interviews were required; and 

¶ the investigating officer did not identify or reconcile inconsistencies 
in the evidence or attempt to do so (Davies 2009, pp. 10-11).  

The Commissionôs Operation Calyx report concluded that the leading investigator 
omitted significant parts of the accounts of the four civilian witnesses and óthe cumulative 
effect of these omissions was to obscure the conflict in the evidence as to the material 
fact on which [the investigator] based his conclusionô (Police Integrity Commission 2013, 
p. 220). The Commissionôs Operation Calyx report also concluded that the senior 
investigator ódid not conduct the critical incident investigation into the death of Salter and 
did not prepare his report, with rigour and impartialityô (Police Integrity Commission 2013, 
p. 228).  

The Commissionôs Operation Whistler report found that a ónumber of involved officers 
had not applied standard practice in relation to note-taking and the preparation of 
statementsô (Police Integrity Commission 2005b, p. XVIII) and  noted additional 
deficiencies, including ócollaboration amongst officers in the preparation of notebook 
entries and court statementsô (Police Integrity Commission 2005b, p. XIX) occurred.  

Discussion and comment regarding the standards of rigour that should be applied to 
critical incident investigations, particularly deaths in custody, is found in many of the 
publications consulted for this chapter. The ICRC Guidelines indicated that investigations 
should ódetermine whether the death was natural or accidental, or a case of suicide or 
homicideô and that investigations óshould proceed on the basis that the death may be a 
homicide and that suicide should never be presumedô (ICRC 2013, p. 13). The 
Queensland Coronerôs Guidelines stated that óall investigations must commence from 
the premise that they are potential homicide casesô (Queensland Courts 2014, p. 6).  

The RCIADIC reports emphasised the importance of treating deaths in custody as 
potential homicides. The RCIADIC National Report concluded that óinvestigations should 
be approached on the basis that the death may be a homicide. Suicide should never be 



 

 

presumedô (Johnston 1991, section 4.7.4, recommendation 35) while the RCIADIC 
Queensland Regional Inquiry report concluded that a death in custody investigation 
should óproceed on the assumption that the death has occurred in suspicious 
circumstances and be conducted with the same degree of thoroughness as a homicide 
investigationô (Wyvill 1991, section 3.1.1). The report cautions against drawing 
premature conclusions about the cause of death noting that such an approach ówill avoid 
the investigation being directed towards substantiating such a conclusion and becoming 
no more than an administrative process of gathering the minimum information necessary 
for the coronerô (Wyvill 1991, section 3.1.1).  

The RCIADIC NSW, Victoria and Tasmania Regional Inquiry report concluded that 
investigations should seek to eliminate the possibility that ówrong doing, ill-treatment, or 
official or unofficial policies or practices contributed to the death or allowed the risk of 
injuryô (Wootten 1991, part four, chapter 10). The report also expressed support for a 
decision by the then NSW Government, that all deaths in custody would be approached 
as potential homicides (Wootten 1991, part four, chapter 10).     

The Davies Commission of Inquiry emphasised the need for a quick investigative 
response for the purpose of óidentifying and questioning suspects, sealing off the incident 
scene, separating suspects and witnesses, conducting a thorough forensic investigation, 
and preserving evidenceô (Davies 2009, p. 220). Finally, the Opinion of the 
Commissioner for Human Rights indicated that an investigation should be carried out 
ópromptly and in an expeditious manner in order to maintain confidence in the rule of lawô 
(Commissioner for Human Rights 2009, p. 3).  

On the subject of witness statements, the ICRC Guidelines indicated that all key 
witnesses, including eyewitnesses and suspects, should be identified and interviewed, 
and that ótestimonies must be carefully recorded and analysed by the investigating 
authorities. Failure to interview and seek evidence from key witnesses may be sufficient 
reason to consider the investigation seriously inadequateô (ICRC 2013, p. 13).  

In its report, the OPI noted that as soon as practicable an investigator should óaudio and 
visually record a ñfree narrativeò account of what happened by police involved in any 
incident involving a death associated with police contact as soon as possible after the 
incident has occurredô (OPI 2011, p. 52). In addition, the OPI suggested that an 
investigator undertake an audio-visually recorded walkthrough with the police officers 
involved (OPI 2011, p. 63).   

The RCIADIC Queensland Regional Inquiry report indicated that in an ideal investigation: 

All witnesses should be interviewed promptly and separately by 
investigators. Statements should be prepared on the basis of interviews and 
signed as soon as possible to avoid any suspicion of collusion, collaboration 
or fabrication. The witnesses interviewed should include all persons involved 
in the arrest, detention or supervision of the deceased, and should include 
all prisoners detained in custody in the vicinity of, or who had relevant 
contact with, the deceased  (Wyvill 1991, section 3.1.1).  

 

The coronial inquest into the death of Levi recommended that legislation be introduced 
to provide for officers involved in critical incidents to be the subject of mandatory alcohol 



 

   
 

and drug testing so that officers may be able to answer allegations that they may have 
been affected by alcohol or drugs at the time of the incident (Hand 1998, pp. 2-3).  

The Commissionôs Operation Saigon report observed that neither of the officers who had 
fired shots at Levi were drug and alcohol tested following the shooting, and observed 
that the NSWPF was, at that time, in the process of introducing a drug and alcohol testing 
program for NSWPF officers involved in critical incidents (Police Integrity Commission 
2001, p 58). The Commission observed the Levi case was:  

é a powerful example of the necessity for an effective system of drug and 
alcohol testing of police officers involved in a critical incident such as this. If 
the test is negative, it will serve to clear the air where suggestions of drug or 
alcohol intoxication have been made. If the test is positive, it should provide 
an objective foundation to assess impairment of the officer at the time of the 
incident. Effective testing serves the interests of the officers in question, the 
Police Service and, most importantly, the community (Police Integrity 
Commission 2001, p. 68).  

 

In its Operation Whistler report relating to the serious injuries sustained by Hathaway in 
2003, the Commission observed there was some overlap of responsibility with regard to 
the roles performed by NSWPF officers under the critical incident guidelines (then in 
force) and that this had the potential to cause uncertainty (Police Integrity Commission 
2005b, p. 136). For example, although the NSWPF critical incident guidelines (then in 
force) stated that the first officer at the scene was required to make certain decisions, 
including advising the duty operation inspector, VKG Sydney61 that a critical incident had 
occurred, these same guidelines also stated that the duty officer was to assume 
command of the scene until relieved by the local area commander or senior investigator 
(Police Integrity Commission 2005b, p. 136).  

The Commissionôs Operation Whistler report concluded that the NSWPF critical incident 
guidelines óneed to be unambiguous as to whose responsibility it is to call the critical 
incident so that the decision is made as early as possible and the appropriate actions 
taken, for example, the preservation of the sceneô (Police Integrity Commission 2005b, 
p. 136).  

The RCIADIC NSW, Victoria and Tasmania Regional Inquiry report referred to one police 
investigation into a death in which officers had adopted a narrow interpretation of their 
roles and responsibilities to the detriment of the quality and integrity of the investigation. 
Of the police officers involved in the investigation, the report stated:  

é the detective said that his only function was to take photographs; the 
inspector said that his task was purely administrative and not investigative; 
and the Internal Investigation Branch representative said that his function 
was to 'oversight', which turned out to mean that he had just accepted what 
he was told by the officer in charge (Wootten 1991, part four, chapter 10).  

Finally, the Commissionôs Operation Saigon report found that there was a significant 
failure on the part of the NSWPF Internal Affairs officers to pass on information to the 
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Shooting Investigation Team, and that as a result, investigative opportunities were lost 
and the ócircumstances served to kindle legitimate concerns that a proper investigation 
of the shooting had not been undertakenô (Police Integrity Commission 2001, p. 61).  

 

The Commissionôs Operation Saigon report noted that, following the shooting death of 
Levi in 1997, the weekend call out officer from NSWPF Internal Affairs did not know what 
his functions as review officer were under NSWPF procedures and took no steps to find 
out (Police Integrity Commission 2001, p. 79). More recently, the Commissionôs 
Operation Calyx report concerning the police investigation into the death of Salter in 
2009, noted that under the NSWPF critical incident guidelines (then in force): 

the identification of an incident as a ñcritical incidentò triggered an 
independent investigation ñand a review of that investigation by an 
independent review officerò (NSW Police Integrity Commission 2013, p. 
229).   

The Commissionôs report noted:  

The role of the review officer was stated under the Guidelines as being ñto 
ensure that a high quality comprehensive investigation is conducted and to 
ensure that the investigation process has integrity and can withstand 
independent scrutinyò (NSW Police Integrity Commission 2013, p. 229).   

An inspector from the NSWPF Professional Standards Command was appointed to 
perform the role of the review officer. The Commission indicated in its Operation Calyx 
report that this review officer did not comply with these obligations. More specifically, the 
review officer: 

¶ limited the scope of his investigation  

¶ did not detect or report on deficiencies identified in the investigation or the 
accompanying report 

¶ did not recognise the conflict in evidence on what was regarded as the critical 
factual issue  

¶ uncritically accepted the evidence of the police officers and disregarded the 
evidence of the civilian witnesses on the critical factual issue (NSW Police 
Integrity Commission 2013, p. 243).   

 

As stated earlier, the Commission undertook an audit of NSWPF critical incident 
investigation documentation that could be located on the e@gle.i information 
management system. The audit sought to examine the compliance of 83 critical incident 
investigations with particular requirements in the 2007 Guidelines which, if followed, 
would significantly contribute to the prevention or minimisation of the misconduct and 
other risks identified in this Chapter. The requirements which the Commission audited 
were: 



 

   
 

¶ the timely declaration of a critical incident by the region commander and the 
recording of reasons why/why not such a declaration was made (this ensures 
that the consequential procedures for critical incident investigations are 
activated at an early stage) 

¶ the appointment of investigators of a suitable rank  from a command other 
than the command where the incident occurred or where the involved officers 
were from (to avoid inferior investigations and conflicts of interest likely to 
affect the impartiality of the investigating officers) 

¶ the taking control of the scene by a duty officer at the earliest opportunity and 
commencement of a running sheet for handover to the critical incident 
investigator  (to ensure a written record is available of the earliest police 
actions and continuity is assured) 

¶ the preservation of the incident scene (to avoid destruction of evidence, 
planting of evidence or tampering) 

¶ the separation of involved officers (to remove the opportunity for collusion or 
fabrication of evidence) 

¶ the correct handling of exhibits (to prevent the opportunity for loss of 
evidence or tampering) 

¶ the administration of drug and alcohol testing of involved officers (to remove 
any doubts about the whether or not the judgement of the involved officers 
was impaired by drugs or alcohol) 

¶ the undertaking of a thorough and impartial review of the investigation (to 
ensure that senior officers are also involved and take responsibility for the 
investigation outcome)  

¶ the consideration of the lawfulness of police actions and consideration of 
improvements to policies and procedures (to prevent a recurrence of what 
occurred). 

The outcomes of the audit of the NSWPF compliance with the above requirements are 
set out in Chapters 5 to 14 following. 

 



 

 

 

 

As described in Chapter 2, based on the information provided by the NSWPF, 125 is the 
Commissionôs best estimate of the number of events that were declared to be ócritical 
incidentsô between 1 January 2009 and 30 June 2012.  The NSWPF advised that records 
for the investigation of 83 of these incidents were able to be located on the NSWPF 
investigations management system known as óe@gle.iô and the investigations of the 
remaining 42 critical incidents were either not managed on e@gle.i or not able to be 
located on e@gle.i. 

Prior to outlining the results of the Commissionôs audit of the investigation of the 83 
critical incidents (presented in Chapters 5 to 14), this chapter provides some basic 
descriptive information about the 125 critical incidents that the Commission understood 
occurred during this time period. It also describes what is known about how the 42 critical 
incidents that were not located on e@gle.i were similar to or different from the 83 critical 
incidents that were located on e@gle.i. The individual case studies outlined in Chapters 
5 to 14 complement the descriptive statistics in this chapter. Taken together they provide 
a better understanding of the variations and complexity of the circumstances of the 
critical incidents that occurred in NSW between the beginning of 2009 and mid-2012.  

More specifically, this chapter provides an outline of the characteristics of the 125 critical 
incidents ï as well as a comparison of the incidents that were located on e@gle.i with 
those that were not located on e@gle.i - in terms of: 

¶ the numbers that occurred each calendar year 

¶ the critical incident type (e.g. ópolice pursuitô, ópolice custodyô) 

¶ the investigation status (e.g. ócurrentô or ófinalisedô) 

¶ the NSWPF geographical region in which the critical incident occurred. 

The Commission was able to access additional information for the 83 strikeforces that 
were located on e@gle.i.  Hence for the 83 strikeforces some additional descriptive 
information is provided concerning: 

¶ whether the critical incident pertained to: a death, a serious injury, or neither 
a death nor a serious injury 

¶ factors that pertained to the victim(s) of the critical incidents, specifically 
whether a victim was known to: 

o be affected by drugs 

o be affected by alcohol 

o be a member of a visible minority group 

o identify as either Aboriginal or Torres Strait Islander 
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o be suffering from mental health issues 

o be aged less than 25 years. 

¶ 

¶ 

o 

o 

¶ 

¶ 

¶ 

o 

o 

o 

¶ 

¶ 
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The tables below provide information on the characteristics of the 125 critical incidents 
understood to have occurred between 1 January 2009 and 30 June 2012, as well as 
provide a broad comparison of the critical incidents that were located on e@gle.i with 
those that were not located on e@gle.i.  

 

The number of events declared to be critical incidents varied amongst the years 
examined. If the 125 critical incidents had occurred at a uniform rate across the three-
and-a-half year period, one would have expected approximately 18 critical incidents in 
each six month period (or approximately 36 critical incidents each calendar year). From 
Table 4.1 one can see that the total number of critical incidents in 2010 is higher (45 in 
2010) and the total number in 2011 is a little lower (30 in 2011) than what would have 
been expected had they been occurring at a uniform rate.  

 

2009  23 9 32 26% 

2010  25 2063 45 36% 

2011  20 1064 30 24% 

2012 (up to 30 June 2012) 15 365 18 14% 

Total 83 42 125 100% 

% 66% 34% 100%  
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The incident types recorded in Table 4.2 are those provided to the Commission by the 
NSWPF. From the information in Table 4.2, approximately two-thirds of the critical 
incidents were classified by the NSWPF as ópolice operationô or ópolice pursuitô.66 

 

67

Police Operation 29 1668 45 36% 

Police Pursuit 21 1469 35 28% 

Police Firearm 19 7 26 21% 

Police Custody 5 270 7 6% 

Motor Vehicle Accident 5 1 6 5% 

Taser 4 1 5 4% 

Nil  0 171 1 1% 

Total 83 42 125 101%72 

% 66% 34% 100%  

These categories do not provide a clear description of the nature of the incident. In 
particular it is not clear what types of incidents the NSWPF included within the ópolice 
operationô category. Tink (2015, pp. 152, 167) had observed that neither the NSWPF 
2012 Guidelines nor the Coroners Act 2009 (NSW) define the term ópolice operationô. 
Tink did, however, refer to a circular issued by the NSW State Coroner that ósought to 

                                                 
66

67 

68 

69 

70 

71 

72 

mailto:e@gle.i
mailto:e@gle.i
mailto:e@gle.i
mailto:e@gle.i
mailto:e@gle.i
mailto:e@gle.i
mailto:e@gle.i


 

 

describe potential scenarios involving deaths likely to have been caused ñas a result of, 
or in the course of, a police operationò ô as: 

¶ any police operation calculated to apprehend a person(s) 

¶ a police siege or a police shooting 

¶ a high speed police motor vehicle pursuit 

¶ an operation to contain or restrain persons 

¶ an evacuation 

¶ a traffic control/enforcement 

¶ a road block 

¶ execution of a writ/service of process any other circumstance considered 
applicable by the State Coroner or a Deputy State Coroner (Tink 2015, p. 
168). 

Tink recommended that statutory definitions of ócritical incidentô and ópolice operationô 
should be developed in consultation with the State Coroner and the Police Commissioner 
(Tink 2015, p. 12). 

It is not clear whether the categories listed in Table 4.2 are intended to be mutually 
exclusive or whether, for example, a ómotor vehicle accidentô can occur within a ópolice 
operationô or whether a ópolice firearmô can be used within a ópolice operationô. The 
Commission observed that the óincident typeô of a number of critical incidents was 
categorised differently across different sets of critical incident data provided by the 
NSWPF. For example, one strikeforce which concerned a critical incident involving a foot 
pursuit by police, had been categorised both as a ópolice pursuitô and as a ópolice 
operationô in different sets of data provided by the NSWPF.73   

 

The Commission reviewed the electronic files of critical incident investigations in early 
March 2016 to determine the status of these investigations.  

It can be seen from Table 4.3 that the majority of the investigations of the critical incidents 
that had occurred between January 2009 and June 2012 (88%) had been finalised74 by 
March 2016. 
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Provisional75 1 0 1 1% 

Suspended76 1 0 1 1% 

Current77 678 779 13 10% 

Finalised80 56 3581 91 73% 

Investigation Complete82 19 0 19 15% 

Total 83 42 125 100% 

% 66% 34% 100%  

 

From Table 4.4 it can be seen that more than half of the critical incidents occurred in the 
three metropolitan regions (58%). More events were declared to be critical incidents in 
the South West Metropolitan Region than in either of the other two metropolitan regions.  

Of the three rural regions, more events (23) were declared to be critical incidents in the 
Northern Region than in either of the other two rural regions (15 events each). 
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North West Metropolitan 14 583 19 15% 

Central Metropolitan 18 584 23 18% 

South West Metropolitan 11 19 30 24% 

(Metropolitan regions subtotal) (43) (29) (72) (58%)85 

Northern 15 886 23 18% 

Southern 12 3 15  12% 

Western 13 287 15 12% 

(Rural regions subtotal) (40) (13) (53) (42%) 

Total 83 42 125 100% 

% 66% 34% 100%  

 

As described in Chapter 2, the NSWPF advised the Commission that it used an 
investigations management system known as óe@gle.iô to store, plan and manage 
documents related to an investigation.88 Also, while the 2007 Guidelines specified that 
all critical incident investigations must be recorded appropriately on e@gle.i, the 
Commission was advised that this, in fact, was not (always) NSWPF practice.  

Two-thirds (83) of the 125 critical incident investigations were able to be located on 
e@gle.i, while the remaining one-third were not able to be located. The de-escalation of 
six of these events might be the reason that records of six investigations were not placed 
on e@gle.i. The Commission, when querying why 42 of the 125 critical incident 
investigations were not managed or able to be located on e@gle.i, was advised by the 
NSWPF that the decision as to whether or not to manage the investigation on e@gle.i 
was made by the investigator:  
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Not all critical incidents are recorded / managed on e@gle.i. Based on need 
ï e@gle.i is designed for large protracted investigations where there is a 
large amount of documentation / statements other products etc. ï decision 

is made by investigator on how to manage.89 

Tables 4.1 to 4.4 indicate how, in some key respects, the 83 critical incidents located on 
e@gle.i differed from the 42 critical incidents that were not able to be located on this 
system. The data within these tables indicates that a higher proportion of the 
investigations of the following types of critical incidents were not able to be located on 
e@gle.i: 

¶ critical incidents that occurred in South West Metropolitan Region (63% of 
the 30 critical incidents that occurred in the South West Metropolitan Region 
were not able to be located on e@gle.i compared to 34% of the 125 critical 
incidents) 

¶ critical incidents that occurred in 2010 (44% of 45 critical incidents  that 
occurred in 2010 were not able to be located on e@gle.i compared to 34% 
of the total of 125 critical incidents) 

¶ critical incidents categorised as ópolice pursuitsô (40% of 35 critical incidents 
that were classified as police pursuits were not able to be located on e@gle.i 
compared to 34% of the total of 125 critical incidents). 

 

 

As can be seen from Figure 4.1, of the 83 investigations examined during the audit 
process: 

¶ 54 critical incidents resulted in a death (65%)90, 26 resulted in injury (31%)91, 
and three resulted in neither death nor injury (4%)92 

¶ four incidents involved the death of a sworn officer and 50 incidents involved 
the death of a civilian 

¶ 14 incidents concerned a suicide (two sworn officers and 12 civilians) and 
one concerned an attempted suicide. 
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While almost two-thirds of the critical incidents resulted in a death (65%), the proportion 
of critical incidents that resulted in a death was much higher in the 15 critical incidents 
that occurred in the first half of 2012 (80%) (see Table 4.5.). It is not possible to determine 
whether this increase in the percentage of deaths reflects a change in the nature of the 
events that occurred during this period or whether there was a change in the way the 
NSWPF categorised events such that fewer events resulting in injury were being 
classified as critical incidents. 

 

Death 16 15 11 12 54 

Injury 8 8 7 3 26 

Discharge of firearm 

ï neither death nor 

injury 

0 1 2 0 3 

Number of critical 

incidents located on 

e@gle.i 

24 24 20 15 83 
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Table 4.6 provides information of the investigation status of critical incidents by the year 
the incident occurred. While it is clear that some investigations remain open for lengthy 
periods awaiting the outcome of a coronerôs inquest or the outcome of criminal 
proceedings, the Commission contacted the NSWPF on a number of occasions from 
early March 2013 to the middle of July 2013 to determine the reasons why the 
investigations of some of the incidents that occurred in earlier years remained ócurrentô 
at the time that the Commission was examining these files. As critical incidents prior to 
2012 were administered at a region command level, the NSWPF sent correspondence 
to each region commander, on behalf of the Commission, to check the status of ócurrentô 
critical incident investigations. The final responses from respective region commands 
were received by the Commission in mid-July 2013. The reasons provided as to why, at 
that time, the critical incident investigation status of some matters was still categorised 
as ócurrentô were as follows: 

¶ matters are still before the coroner 

¶ matters remain before the criminal courts 

¶ critical incident investigation reports have not been completed yet 

¶ review officer reports have not been completed yet 

¶ neither the critical incident investigation report nor the review officer report 
had been completed 

¶ awaiting coronerôs decision on whether to hold an inquest. 

As at March 2016 eight of the strikeforces had yet to be finalised.  

Provisional 0 0 0 1 1 

Suspended 193 0 0 0 1 

Current 494 195 0 1 6 

Finalised 17 17 14 8 56 

Investigation  

Complete 

2 6 6 5 19 
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Number of critical 

incidents located on 

e@gle.i 

24 24 20 15 83 

 

For each of the 83 critical incidents that were located on e@gle.i, available information 
was examined to determine whether any of the following victim risk factors had been 
identified: 

¶ affected by drugs 

¶ affected by alcohol 

¶ a member of a visible minority group (e.g. Sudanese) 

¶ identifies as either Aboriginal or Torres Strait Islander 

¶ suffering from mental health issues 

¶ a young person96. 

From Table 4.7, it can be seen that none of these factors was identified in over one-third 
of the critical incidents (37%). On the other hand, approximately one-quarter or more of 
the critical incidents involved victims who were young, affected by drugs, affected by 
alcohol or suffering from mental health issues.  

It was also common for combinations of these victim factors to occur within the one 
incident. The most common combinations were: 

¶ victim was aged less than 25 and was affected by alcohol and other drugs 
(five critical incidents) 

¶ victim was affected by alcohol and other drugs and was suffering from mental 
health issues (four critical incidents) 

¶ victim was affected by alcohol and other drugs (four critical incidents) 

¶ victim was aged less than 25 years old and identified as either an Aboriginal 
or Torres Strait Islander (three critical incidents) 
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¶ victim was affected by drugs and was suffering from mental health issues 
(three critical incidents) victim was aged less than 25 and was affected by 
drugs (three critical incidents).97 

None (of the factors below) 

identified 

31 37% 

Drug use 26 31% 

Young person 24 29% 

Alcohol 20 24% 

Mental health 20 24% 

Aboriginal/Torres Strait 6 7% 

Visible minority group 3 4% 

Homeless 1 1% 
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The NSWPF has recognised the importance of distinguishing the investigation of critical 
incidents from the investigation of officer conduct in other types of circumstances. This 
recognition is apparent from the fact that the NSWPF has developed specific guidelines 
to inform police officers in relation to the timely and professional investigation and review 
of critical incidents (NSWPF 2007a, p. 2). More specifically, as stated in the 2007 
Guidelines: 

NSW Police is committed to demonstrating its professionalism by 
investigating all such incidents in an effective, accountable, and transparent 
manner. If public credibility is to be maintained, such incidents are most 
appropriately conducted independently. Accordingly, the identification of an 
incident as a ócritical incidentô activates an independent investigative process 
to be conducted by a specialist and independent critical incident 
investigation team, and a review of that investigation by an independent 
review officer (NSWPF 2007a, p. 1).  

The NSWPF describes the ómost significant implication of an incident being declared a 
critical incident is that the incident is subject to independent investigation and reviewô 
(NSWPF 2007a, p. 29).  

As soon as an incident has been declared ócriticalô, critical incident protocols are 
activated by the NSWPF. Time is of the essence as any delays can impact on the 
subsequent investigation. 

This chapter focuses on the importance of recognising and declaring an incident to be 
ócriticalô, when it is appropriate to do so. A significant risk to the investigation of a critical 
incident would occur if the event were not declared to be a ócritical incidentô. Where an 
event is not identified and declared to be a ócritical incidentô then the guidelines to activate 
an independent investigative process and independent review do not come into play.  

This chapter also considers the risks associated with any delay in declaring the event to 
be a critical incident. 

After first providing a context by describing who decides whether or not an event is a 
critical incident and the criteria for an event to be declared a critical incident, this chapter 
focuses on the analysis of available documentation located on e@gle.i concerning: 

¶ the decision to declare or not to declare an incident to be ócriticalô 

¶ how long after an incident occurred the decision was made to declare it a 
critical incident. 
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The 2007 Guidelines specified that the region commander should, where appropriate, 
declare a critical incident and ensure that a record is made of the decision to call or not 
call an incident critical, together with the reason for that decision (NSWPF 2007a, p. 
10).99  

In an attempt to locate documentation of the decision to declare an incident to be ócriticalô 
and the time when the event was declared to be ócriticalô the Commission commenced 
by reviewing, where available, the critical incident investigator report (CIIR), the review 
officer report and the region commander report for the 83 strikeforces located on e@gle.i.  
If information about the decision was not recorded in any of these reports, the 
Commission reviewed a number of additional documents100 located on e@gle.i, most 
notably: 

¶ duty officer statements 

¶ senior critical incident investigator statements 

¶ first officer at the scene statements 

¶ statements of officers involved in the critical incident 

¶ crime scene guard statements 

¶ crime scene logs 

¶ critical incident operation logs  

¶ duty officer logs 

¶ VKG incident logs 

¶ NSW police radio log books 

¶ investigation chronology 

¶ running sheets 

¶ notebook entries of involved officers 

¶ duty operation inspector critical incident notification form 

¶ situation reports.  

In an attempt to locate documentation of reasons where a decision was made that an 
event was not a critical incident, the Commission needed to look beyond the e@gle.i 
system. In an attempt to identify events that the NSWPF had considered as potential 
critical incidents but decided that they were not to be declared ócritical incidentsô the 
Commission undertook a search on the NSWPF COPS database101 for the terms ócriticalô 
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and óincidentô. This search was conducted for all records that contained these terms for 
the financial year 1 July 2011 to 30 June 2012. The Commission identified 117 COPS 
reports that included both of the words ócriticalô and óincidentô. Of these 117 COPS reports 
the Commission identified 18 reports that mentioned ócritical incidentô and some 
reference that the NSWPF did not consider these events to fit the criteria of critical 
incidents.  

 

The 2007 Guidelines stated that the region commander óhas ultimate responsibility for 
declaring an incident as criticalô (NSWPF 2007a, p. 7)102 and must ensure that a critical 
incident investigation team (CIIT) is formed (NSWPF 2007a, p. 8).103  

 

Critical incidents are incidents which, by their nature or circumstances, require an 
óindependent investigation and reviewô (NSWPF 2007a, p. 4).104 The 2007 Guidelines 
provided examples of incidents that might constitute critical incidents, such as: 

¶ Homicide of a police officer (including attempted homicide with 
serious injuries) 

¶ Death or injury resulting from the discharge of a firearm by a police 
officer 

¶ Suicide or attempted suicide of a police officer from the discharge 
of a police firearm 

¶ Suicide or attempted suicide of a member of the public from the 
discharge of a police firearm 

¶ Discharge of a police firearm in high risk operational 
circumstances (no injury) 

¶ Death or serious injury from use of police appointments (not 
firearm) or as a result of the application of physical force by a 
police officer 

¶ Death or serious injury to a person in police custody 

¶ Death or serious injury to a person arising from a police operation 

¶ Death or serious injury arising from police vehicle pursuit or from 
a motor vehicle collision involving a police vehicle (non-pursuit) 

and any other event that could attract significant attention, interest or 
criticism from the community, and the circumstances are such that the public 
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