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EXECUTIVE SUMMARY

BACKGROUND TO OPERATION SAIGON

In May 1996 the Internal Affairs Branch of the NSW Police Service (‘the Police
Service') beganinvestigating Senior ConstableAnthony Dilorenzo of Bondi Petrol in
relation to alleged improper association with drug dealers. That investigation was
codenamed Operation Addlestone. In May 1997 Internal Affairs commenced an
investigation, codenamed Operation Borden, into Constable Rodney Podestal sd leged
useand supply of prohibited drugs. InMay 1997 Operation Addlestonewasjoined to
Borden.

One month later, on 28 June 1997 at approximately 7.30am, Mr Roni Levi was shot
dead by Constable Podestaand Senior Constable Dilorenzo on Bondi Beach. Neither
police officer wastested for drugs or alcohol following theincident, although both
officerswerestill under investigation by Internal Affairsin relation to drug related
dlegations. Thestatutory power had existed since 1 January 1997 to conduct random
or targeted drug and a cohol testsof policeofficers. However, in circumstanceswhich
should not attract criticism, thet power wasnot being utilised given aphased programme
for theintroduction of testing. Therewasno statutory power at that timerequiring
officersinvolvedin critica incidentsto provide samplesfor drug and a cohol testing.

Operation Borden, which continued asaseparate covert investigation at the sametime
asthe shooting wasbeing investigated, led to theidentification of severd other police
officerssuspected of the use and supply of prohibited drugs. A further investigation,
codenamed Operation Hull, wasingtigated by Internal Affairsin respect of those other
officers

The physical and el ectronic evidence gathered by Internal Affairsduring Operations
Borden and Hull wasprovided to the Police Integrity Commission (* the Commission’)
in1998. The Commission then commenced itsown investigation codenamed Operation
Sagon.

THE PUBLIC HEARINGS

Public hearingsin relation to Operation Saigon were held over three phases between
February 1999 and March 2000. The Saigon Phase| hearingsfocused on alegations
that membersof the Police Servicewere using and/or supplying prohibited drugs, were
associating with drug deders, and wereinvolved in secondary employment inthe security
indugtry.

Saigon Phasesl|l and [11 focused on thedlegationsof drug use by Podestaand Dilorenzo
and also examined the Poli ce Serviceinvestigation of the shooting of Roni Levi.
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EXECUTIVE SUMMARY

Itisimportant to point out that the Commission’sinvestigation did not re-investigatethe
shooting of Mr Levi, other thaninthe context of the scopeand purposeof theinvestigation,
that is, to examine alegationsthat Podestaand/or Dilorenzo were affected by drugs
and/or acohol at thetime of the shooting, and to examineallegationsof possiblepolice
misconduct with respect to theinvestigation of the shooting.

EVIDENCE HEARD DURING OPERATION SAIGON PHASE | AND
PHASE Il CONCERNING USE AND SUPPLY OF PROHIBITED
DRUGS AND INAPPROPRIATE ASSOCIATION WITH DRUG
DEALERS

During Operation Saigon Phase | and Phase |1, the Commission heard evidence
concerning the use and supply of prohibited drugs by members of the Police Service
and evidence concerning inappropriate associ ati ons between police officersand suppliers
of prohibited drugs.

Senior Constable Christan Bruce gave evidence to the Commission that he had used
cocaine, cannabisand ecstasy whilehewasaserving policeofficer. Hefurther gave
evidencethat hehad used prohibited drugswith former Senior Constable Peter Murrant,
Constable Matthew Crotty, Senior ConstableAnthony Binns, Senior Constable David
Priceand Constable Rodney Podesta. Bruce's evidence was supported by listening
devicemateria played during the hearings.

Former Senior Constable Peter Murrant denied during evidence that he had used or
supplied prohibited drugs, which wasat oddswith Bruce's evidence and some of the
el ectronic evidence heard by the Commission. The Commission a so heard evidence
that Bruce attempted to warn Murrant about a possible search of his businessand
home, as Bruce believed that Murrant had drugs on the premises.

Constable Rodney Podestaadmitted in evidencethat hedid not alwaysenforcethelaw
inrelationtodrugs. Podestaadmitted that he had used cannabisasateenager and that
he had used cocaine and ecstasy around theend of 1997. Headmitted in Saigon | that
he had agreed to purchase cocainein February 1998 with theintention of supplying it
to afriend, SA14. There was alarge body of evidence before the Commission
suggesting that Podesta’ sdrug use wasfar greater than that which headmittedtoin
evidence. The Commission heard evidencethat Podestaused cocaine, ecstasy and
cannabis before hejoined the Police Servicein 1995. Inthe period between May
1995 and 27 June 1997, the Commission heard evidence that Podesta frequented
nightclubsat which drug usewas common, and associated with acircleof friendswho
were users of prohibited drugs. The Commission aso heard evidencethat Podesta
wasinvolved inthe use of cocaine and ecstasy during that period. The Commission
heard evidencethat Podesta continued to use cocaine and ecstasy after 28 June 1997,
theday that Mr Levi was shot.

Senior Congtable Anthony Dilorenzo denied using prohibited drugs, with the exception
of cannabisacoupleof timeswhen hewasateenager. The Commission heard extracts
from listening devicemateria, however, which suggested that Dilorenzowasinvolved
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EXECUTIVE SUMMARY

indruguse. Inaddition, informationwasgiven by SA2 that Dilorenzo had used cocaine
and ecstasy while hewasaserving police officer.

Senior Constable David Price denied using prohibited drugsor being present when any
policeofficer had taken prohibited drugs. Brucetold the Commissionthat heand Price
had used cocainetogether, which Murrant supplied, whilstin LasVeges.

Inevidencegiven by Bruce beforethe Commission, Bruceimplicated Senior Constable
Anthony Binnsintheuseand supply of prohibited drugs, namely cocaine. Binnsdenied
using prohibited drugsor seeing any other officer useprohibited drugs. TheCommission
heard extractsfrom|listening device materia whichtended to confirm Binns' involvement
intheuseof prohibited drugs.

Congtable Matthew Crotty denied using prohibited drugs. Extractsof listening device
materia played during the Saigon Phase| hearingimplicated Crotty intheuseof cocaine
and ecstasy. Thismateria asoindicated that Crotty had animproper relationshipwith
Murrant, adrug supplier.

ALLEGATIONS THAT PODESTA AND DILORENZO WERE
AFFECTED BY DRUGS AND/OR ALCOHOL AT THE TIME OF THE
SHOOTING

Podestaand Dilorenzo were not subject to blood, urine or breath testsfollowing the
fatal shooting of Roni Levi on 28 June 1997, to determinewhether thereweredrugsor
alcohol in their systems. Thiswas despite the fact that both officers were under
investigation by Internd Affairsinrelationtodrug related alegations. It becameevident
during the course of the hearingsthat the Shooting | nvestigation Team wasnot advised
of al theinformation held by Internal Affairswith respect to Podestaand Dilorenzo’s
involvement indrugs. Indeed Detective Senior Sergeant McDougall, the head of the
Shooting Investigation Team, told the Commission that he had no knowledgeat al that
Podestaand Dilorenzo were under investigation by Internal Affairswith respect to
allegationsof drug useand supply asat 28 June 1997. McDougall said that if hehad
known thison the day hewould have asked the two officersto volunteer samplesfor
the purpose of testing.!

The Commission examined all the evidence availablein relation to whether Podesta
and Dilorenzo were affected by drugsand/or acohol at thetime of the shooting, and
found that the evidence did not support afinding that either officer was affected by
drugsor alcohol at thetime of the shooting. However, if both officershad been drug
tested after theincident therewoul d be no doubts asto whether they were affected by
drugsor acohoal at that time. Theissueof random and targeted drug testing withinthe
Police Serviceand critical incident testing were canvassed as part of the Operation
Saigon hearingsandisdiscussed in detail inthis Report.

1 Operation Saigon Phase Ill, PIC Transcript, R N McDougall, 28 February 2000, pp. 282-283.
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THE POLICE INVESTIGATION OF THE SHOOTING

A Shooting Investigation Teamwasformed onthemorning of 28 June1997 to examine
theshooting of Mr Levi. Theteam wasled by Detective Senior Sergeant McDougall.

The Commissionisof theview that no orderly or structured control wastaken of the
scene of the shooting immediately after it occurred. McDougall indicated that there
wereresourcedifficulties, and asaresult officersfrom Bondi Police Station, thesame
dationwhere Podestaand Dilorenzo werebased, wereinvolvedintheinitia investigation.
Whilethe Commissionisnot of theview that therewasany impropriety with respect to
theinvolvement of theBondi policeofficersintheinvestigation, itisclear thet therewas
asystemicfailureto comply with the then procedures, and therewasareal risk that
such animportant investigation may have been carried out by officerswho might be
perceived asnot being at an arm’ slength from Podestaand Dil orenzo.

McDougall wasnot advised at the outset by Interna Affairsthat Podestaand Dilorenzo
werethe subject of acurrent covert investigation. Therewassomeconfusoninrelation
tothelineof commandin Internal Affairsand abreskdown of communication between
Internal Affairs and the Shooting Investigation Team. As aresult, the Shooting
Investigation Team was not advised of crucial informationin relation to Podestaand
Dilorenzo, and thedlegationsthat both officerswere affected by drugsand/or a cohol
werenot adequatdly investigated by either Internal Affairsor the Shooting Investigation
Team. Commander Brammer, who was then the Commander of Internal Affairs,
confirmed that there were no procedures in place for Internal Affairs to pass on
informationto aShooting I nvestigation Team. Headmitted that hewasvery concerned
about abreach of security inrelationto releasing information held by Internal Affairs.
Therewasclearly aninadequate flow of information between Internal Affairsandthe
Shooting Investigation Team resulting in someinformation not being investigated
adequately and other information being effectively lost. The Commissionisof theview
that theinadequateflow of information wasaresult of confusion and misunderstanding
andwasduein part to theundue secrecy of Internad Affairsinrelationtotheinformation
it held. The Commissionisnot of theopinionthat the deficienciesintheinvestigation
and theinadequate flow of information were dueto corruption or misconduct, merely
confusion and misunderstanding.

MATTERS OF CONCERN ARISING FROM THE PUBLIC
HEARINGS

Problemswereidentified during the Royal Commissioninto the NSW Police Service
(‘theRoyd Commission’) inrelationto thepersond useand supply of prohibited drugs
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by members of the Police Service. The Royal Commission undertook a detailed
examination of the problem and found, among other things, that:2

... it emerged that police were attending, on a socia basis, various inner city
night clubs and dance parties where drugs were known to be openly and readily
available, and providing security services (without secondary employment
approval), at such premises ...

Similar concernsemerged during Operation Saigon. Itistroubling that the officers
named in Operation Saigon wereattending nightclubs, someof whichwere’ off-limits
to police officersdueto the high level of drug activity, and some of the sameofficers
were undertaking secondary employment as security guardswithout approval. The
concernisthat thiswasoccurring at the sametime, and shortly after, therelease of the
Royal Commission’sfinal report. The Commissionisof theview that the‘impact’ of
the Royal Commission hasnot been felt amongst someyounger officers.

The problems stemming from a cohol and substance abuseamongst policeofficersare
obvious. Asidentified by the Roya Commission, some of these problemsincludethe
circumstancesthat:*

« thenatureof policedutieswhich call for calm and careful decisions, aclear head
and abalanced exercise of discretion, and the need to use motor vehicles and
wegponsareincompati blewith theimpaired judgment and coordination which can
result fromdrug use;

e public respect for the Police Service, and the maintenance of good order and
disciplineareimpossiblein an environment that toleratesthe presence of policeat
clubs, hotelsand thelike where they are seen to be affected by alcohol or drugs;

» thenecessary association of any policeofficer who usesdrugs, evenfor recrestiona
purposes, with asupplier creates opportunitiesfor compromise, blackmail and
corruption, particularly if the habit becomesexpensivetofeed;

» auser of prohibited drugsisunlikely to approach theenforcement of drug lawswith
any degreeof conviction; and

* participationinany formof crimina offence by apoliceofficer isin fundamental
conflict with the sworn duty of the officer to uphold thelaw.

2 Royal Commission into the NSW Police Service, Final Report Volume I: Corruption, May 1997, p. 100.

3 Operation Saigon Phase II, PIC Transcript, R ] W Podesta, 1 November 1999, p. 77.
4 Royal Commission into the NSW Police Service, Final Report Volume II: Reform, May 1997, pp. 505-506.
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Someof the officersinvolved in Operation Saigon did not seetheinappropriateness of
recreational drug useamongst off-duty policeofficers. Theofficerswereof theopinion
that when they were socialising, they were off-duty. Asone witness stated, when
Podestawas at aparty where cocainewasbeing freely ingested, ‘hewasn't in police
mode, hewasdefinitely inhumanmode > Furthermore, Podestaadmitted that when
he was attending nightclubswhere drugswere prevalent he had not alwaysenforced
thelavinrdaiontodrugs® The Commissionisconcerned about the attitudes expressed
by someof the officersinvol ved in Operation Saigon that when they were of f-duty they
weren't policeofficersand could thereforebehavein away that wasentirely ingppropriate
for apoliceofficer. AsnotedintheRoya Commission®... participationinany form of
criminal offence by apoliceofficer isinfundamenta conflict with thesworn duty of the
officer toupholdthelaw’.”

Of further concern to the Commission wasthat the officersinvolved in the Operation
Saigon investigation could not see the inappropriateness of having close personal
associaionswith drug deslers. Podestawasacl ose persond friend of Mark Dilorenzo,
aman whom he knew to be a convicted drug dealer. Asidentified by the Royal
Commission, ‘... thenecessary association of any policeofficer who usesdrugs, even
for recreationa purposes, withasupplier crestesopportunitiesfor compromise, blackmail
and corruption ...’ .®

Operation Saigon disclosed information in rel ation to secondary employment inthe
security industry at dance partiesand nightclubswheredrugsare prevaent. Thiswas
another areaof concernidentified by the Roya Commission asacausa factor leading
to serious misconduct among policeofficers.

Itisclear that policearetill drawnto these areas, particularly the provision of security
sarvices, asameansof supplementing theirincome. Theevidenceof ConstableAnthony
Binns, former Senior Constable Peter Murrant and Sergeant Paul Petith demonstrated
that departmental action for engaging in unauthorised secondary employment wasno
disincentiveto them continuing to perform unauthori sed secondary employment inthat
indudtry.

The Commission notes, however, that since the Operation Saigon investigation,
secondary employment guidelineshave been further restricted by the Police Service, in
that the approval of the Regional Commander isrequired and a probity assessment
risk/conflict analysisby Interna Affairsisrequired prior to gpproval being granted for
secondary employmentinthe‘highrisk’ industries, such asthecommercia and private
enquiry agents, transport, liquor, security and gaming and racing industries.

Operation Saigon Phase II, PIC Transcript, SA11, 11 November 1999, p. 447.

Operation Saigon Phase |, PIC Transcript, R J W Podesta, 23 February 1999, p. 447.

Royal Commission into the NSW Police Service, Final Report Volume IlI: Reform, May 1997, p. 506.
Royal Commission into the NSW Police Service, Final Report Volume II: Reform, May 1997, p. 506.
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It must be emphasi sed that Operation Saigon focused onasmall group of policeofficers
inonespecificarea. Therefore, conclusionsin relation to theextent of drug and a cohol
abuseamong young officerscannot bereached fromthisinvestigation done. However,
Operation Saigon disclosed information in relation to improper associ ations between
policeofficersand suppliersof prohibited drugs, and al so discl osed troubling evidence
inrelationto drug useand supply among young officerswithinthe Police Service. Both
of theseare causal factorsleading to serious misconduct among police officers.

RECOMMENDATIONS WITH RESPECT TO
PROCEDURAL ISSUES

Thelegidative power to drug test officers existed but was not being implementedin
NSW at thetime of the shooting of Roni Levi in June1997. A phased introduction of
testing wasunderway at thetimefor understandablereasons. Thiscase, however, isa
powerful exampleof the necessity for an effective system of drug and a cohol testing of
policeofficersinvolvedin critical incidentssuch astheshooting of Mr Levi. If thetest
isnegative, it clearstheair for theinvolved officers. If thetestispositive, it providesan
obj ectivefoundation to assesstheleve of impairment of the officer at thetime of the
critical incident. The Commissionisof theopinion that thelaw should allow for, and
requiretheobtaining of, the best evidencefor the purpose of drug and alcohal testing of
apoliceofficer following acritical incident. The Commission thereforerecommends
theintroduction of blood testing of apoliceofficer following acritical incident.

Thereare also compelling reasonswhy random drug testing should proceed in NSW.
The power has been on the statute books since 1 January 1997. The phased
implementation process has been compl ete since October 1998, however, random
drug testing hasnot beenintroduced asit isstrongly opposed by the PoliceAssociation.
The Commission isof the opinion that random drug testing should proceed without
further delay. Thelegidation should also providefor blood testing as amethod of
undertaking random and targeted testsin order to test for impairment, not just the
existence of drugsand/or acohol inthesystem.

Asit currently stands, refusal of apolice officer to submit to adrug test may constitute
adisciplinary offence or groundsfor action under section 181D of the Police Service
Act 1990, but refusal doesnot congtitute acriminal offence. Asisapplicableunder the
trafficlegidationfor motorigts, the Commissionisof theopinionthat refusa of an officer
to submit to adrug test should constituteacriminal offence. Without asanction of that
type, it might be considered that the drug and a cohol testing powers contained inthe
legidation arenot sufficiently strong.

PoLice INTEGRITY COMMISSION - REPORT TO PARLIAMENT - OPERATION SAIGON Vii




EXECUTIVE SUMMARY

RECOMMENDATIONS FOR CONSIDERATION OF
PROSECUTION OR DISCIPLINARY ACTION

ThisReport recommendsthat the NSW Director of Public Prosecutions(‘the DPP’)
give consderation to the prosecution of thefollowing policeofficersand civilians:

» former Senior Constable Peter Murrant;
* CongableAnthony Binns;

» Constable Rodney Podesta;

e EastonBarrington James, and

« GSAI1S.

Prosecutions have aready been undertaken against thefollowing in relation to matters
disclosedinthe Saigon hearings:

» Constable Rodney Podesta;

» Eagston Barrington James;

* LeninMarx Lambert;

»  Senior Congtable Christan Bruce;

»  Former Senior Constable Murrant;
»  Sergeant Paul Petith; and

» CongtableAnthony Binns.

Itisrecommended inthisReport that the Commissioner of Policegiveconsiderationto
making an order pursuant to section 181D of the Police Service Act 1990 dismissing
thefollowing officersfrom the Police Service:

e Senior Constable Matthew Crotty;
e CongableAnthony Binns; and

*  Sergeant Paul Petith.
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EXECUTIVE SUMMARY

A number of witnessesgave public evidence at the hearingsbut were the recipients of
orders pursuant to section 52 of the Police I ntegrity Commission Act 1996 prohibiting
publication of their namesand likenesses.

To preservethe protection afforded by those orders, those witnessesarereferredtoin
thisReport by codenamesin placeof their actual name.

Similarly, other individua swho did not give evidence, but werereferred to during the
hearings by codename arereferred toin thisReport by their respective codenames.

Generally, personsarereferred tointhe Report by surnameonly. Thisisdoneinthe
interestsof economy and consistency and no discourtesy isintended.
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1.

INTRODUCTION

BACKGROUND

OPERATION BORDEN AND OPERATION ADDLESTONE

11

12

13

14

15

16

17

InMay 1997 an allegation was madeto the Internal Affairs Command of the
NSW Police Service (* the Police Service') that Constable Podesta.of Bondi
Police had been using prohibited drugs, namely cocaine, inanightclub a Kings
Cross. It wasfurther alleged that Constable Podestawasdealing indrugsand
that he frequented the Liberty Lunch Café at Bondi Beach.

InMay 1997 Internal Affairscommenced acovert investigationinto Constable
Podesta codenamed Operation Borden. Operation Borden also investigated
allegationsthat weremadein May 1997 that three plain-clothespolice officers
from Bondi wereinvolvedinthesdeof drugsat the Bondi Hotel and the Liberty
Lunch Café.

SinceMay 1996, Internal Affairs had been investigating Senior Constable
Dilorenzo of Bondi Policeinrelationto aleged improper associationwith drug
suppliers. Thisinvestigation was codenamed Operation Addlestone. InMay
1997 Operation Addlestone wasjoined with Operation Borden.

A monthlater, onthemorning of 28 June 1997, Roni Levi wasshot by Congtable
Podestaand Senior Constable Dilorenzo on Bondi Beach. Mr Levi died shortly
afterwardsasaresult of the gunshot wounds.

Aninvestigationteam wasformed toinvestigate the shooting and to preparea
brief for the Coroner. Aninquest was conducted in February 1998 and on 6
March 1998 the Coroner referred the matter to the NSW Director of Public
Prosecutions(‘the DPP'), ashewas' sdtisfied that the evidence established a
primafacie case against known personsfor anindictable offenceinwhichthe
guestion whether the known persons caused the death isanissue’ .°

The Coroner published aset of recommendationson 11 March 1998 inwhich
he recommended anumber of changesto policetraining and procedures.’”

On 30 June 1998 the DPP decided not to prosecute Podestaand Dilorenzoin
relation to the shooting of Roni Levi, onthebas sthat therewasno reasonable
prospect of conviction of either officer.

9 PIC Exhibit 117.
10 pIC Exhibit 118.
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1. INTRODUCTION

OPERATION HULL

1.8  Operation Borden, thecovert Interna Affairs Operation, continued at the same
time asthe shooting wasbeing investigated. During the second half of 1997
andthefirg haf of 1998, thelnternd Affairsinvestigation made useof telephone
cdl andys's, and physica and e ectronic surveillance of Podestaand Dilorenzo.
Thesurvelllance of Podestaand Dilorenzo led to theidentification of anumber
of other police officers suspected of involvement in the use and/or supply of
prohibited drugs. Internal Affairsextended itstechnical surveillanceto other
police officersin 1998. A further covert operation, codenamed Operation
Hull, wasinitiated in respect of those other officers.

19  On 11 December 1998 Senior Constable Christan Bruce of the Police Air
Wing received abriefing which led himto believethat asearch warrant wasto
be executed on the home and business premises of an associate, former Senior
Congtable Peter Murrant. Interceptson thehomeand mobiletelephoneservices
of Murrant recorded callsmade by Brucewarning Murrant to remove certain
itemsfrom hisproperties. That telephoneintercept product, and other evidence
gathered during Operation Borden and Operation Hull, wassupplied by Internal
AffairstothePoliceIntegrity Commission (‘ the Commission’) in December
1998.

1.10 Between February 1999 and February 2000 the Commission held aseriesof
public hearingsrelying on evidence obtained by the Police Servicein operations
Borden, Addlestone and Hull and further investigations conducted by the
Commission. The Commission’sinvestigation was codenamed Operation
Saigon and public hearingswere heard over three phases.

OPERATION SAIGON PHASE |

111 Sagonl focused mainly on allegationsof theinvolvement of policeofficersin
theuseand supply of prohibited drugs, improper relationshipswith suppliersof
prohibited drugs and involvement in secondary employment in the security
industry, contrary to the Police Commissioner’sInstructions.

1.12 Thescopeand purposeof thehearingsfor Saigon |, announced by Commissioner
Urquhart at the commencement of hearingswasto investigate:*

(i) Allegations that some members of the NSW Police Service are
associating with suppliers of prohibited drugs;

(i) Allegations that some current and former members of the NSW
Police Service are involved in the use and supply of prohibited
drugs contrary to the provisionsof the Drug Misuseand Trafficking
Act 1985; and

I Operation Saigon Phase I, PIC Transcript, Commissioner Urquhart, 15 February 1999, p. 4.
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1. INTRODUCTION

(i) Allegations that some current and former members of the NSW
Police Service are involved in security work contrary to the
Commissioner’s Instructions issued by the Commissioner of the
NSW Police Service and/or contrary to the provisions of the
Security Industry Act 1997.

SAIGON PHASE Il AND PHASE IlI

1.13 Duringthecourseof Saigon|, evidencewasheard indicating drug useby various
police, including Podesta. Thefinalisation of Saigon | wasdeferredtoallow
completionof Saigon 1 and 111, whichfocused primarily onthe all egations of
drug use by Podestaand Dilorenzo and the Police Serviceinvestigation of the
shooting of Roni Levi.

1.14 On1November 1999 the Commission commenced its hearing relating to
Operation Saigon 1.

1.15 Atthecommencement of Saigon Il public hearings, Commissioner Urquhart
announced that thegenera scopeand purposeof thehearing wastoinvestigate: 2

(i) Allegations concerning the involvement of current and former
members of the New South Wales Police Service in the use and
supply of prohibited drugs;

(i) Allegations that Rodney Podesta and Anthony Dilorenzo were
affected by drugs and/or acohol at thetimethey wereinvolved in
thefatal shooting of Roni Levi at Bondi Beach on 28 June 1997,

(iii) Allegations of corruption or misconduct by members of the New
South Wales Police Servicein theinvestigation of thefatal shooting
of Roni Levi at Bondi Beach on 28 June 1997; and

(iv) Allegationsthat members of the New South Wales Police Service
are associating with suppliers of prohibited drugs and releasing
information regarding police methodol ogies and investigations.

1.16 TheSagonll public hearingsfocused particularly on paragraphs(i) and (ii) and
to alesser extent, paragraph (iv) of the general scope and purpose. For the
purposeof Saigon 1, paragraph (i) of the general scopeand purposeinvolved
aninvestigation of allegations of the use and supply of prohibited drugs by
Rodney Podestaand Anthony Dilorenzo. Paragraph (i) of the general scope
and purposeinvolved theinvestigation of alegationsthat Podestaand Dilorenzo
wereaffected by drugsand/or dcohal at thetimethey wereinvolvedinthefata
shooting of Roni Levi on Bondi Beach on 28 June1997. Paragraph (iv) of the
general scope and purpose touched upon certain associations of Podestaand
Dilorenzo with other persons.

2 Operation Saigon Phase II, PIC Transcript, Commissioner Urquhart, 30 September 1999, p. 2.
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1. INTRODUCTION

117

The Saigon I11 public hearings commenced on 24 February 2000, with the
same scope and purposeas Saigon |1. Thefocusof attention of the Saigon 111
hearingswas paragraph (iii) of the general scope and purpose. Inaddition
someevidencewasledin Saigon |11 whichrelated to paragraphs (i) and (i) of
thegenera scopeand purpose. EvidencewasasotakeninSaigon |11 concerning
policy issues, including random and targeted drug testing of policeofficersand
themanner inwhich police shootingsareinvestigated by the Police Service.

THE SHOOTING OF RONI LEVI

1.18

1.19

1.20

121

Thissection of the Report attemptsto provideto readerswho may beunfamiliar
withthe circumstances of the death of Mr Levi somebackground information
inorder that the discussions and assessments contained in the Report may be
better understood.

Roni Levi wasfataly shot at approximately 7.30am on 28 June 1997 on Bondi
Beach by police officers Constable Rodney Podestaand Senior Constable
Anthony Dilorenzo.

Roni Levi was 33 yearsold at thetime of hisdeath. Onthe evening beforethe
shooting Mr Levi, with the assistance of somefriends, voluntarily admitted
himsdlf to St Vincent’ sHospital suffering from borderline delusional thought
processes. Sometimeduring thenight, Mr Levi left the hospital and went home
to his flat at Bondi. Mr Levi was observed by his flatmate as being
uncommuni cative and in aconfused and distressed state. Mr Levi obtained a
knifefromthekitchenand | eft theflat. Hisflatmatefollowed him for ashort
whilebeforerunning to nearby Bondi Police Station andinforming policeof the
gtuation. Mr Levi wasspotted ashort timelater on Bondi Beach dtill inpossesson
of thekitchenknife. Hewas pursued by six police officers, four from Bondi
Police Station and two from Paddington Police Station. Thesx officerspartidly
surrounded Mr Levi, who wastill holding the knife, and remained in asemi
circleposition around him ashemoved up Bondi Beach towardsthe esplanade.
After about twenty-five minutes, at approximately 7.30am, Podesta and
Dilorenzo each fired two shots fatally wounding Mr Levi. Mr Levi was
pronounced dead approximately one hour later at St Vincent’sHospital.

The shooting of Mr Levi wasthe subject of acoronial inquiry, however the
inquiry wasterminated on 6 March 1998, and the matter wasreferred to the
DPP. On 30 June 1998 the DPP determined that there was no reasonable
prospect of conviction against either Podestaor Dilorenzo and decided not to
prosecute the officersin relationto the shooting of Roni Levi.
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1. INTRODUCTION

The Commission’sinvestigation did not re-investigate the circumstances of the
shooting of Roni Levi on 28 June 1997, other than in the context of the scope
and purpose of the hearings, namely to examine allegationsthat one or both
officersinvolved in the shooting were affected by drugs/and or a cohol at the
timeof theshooting, andto examineallegationsof policemisconduct with respect
to theinvestigation of the shooting.

THIS REPORT

1.23

1.24

ThisReport isprepared and furnished pursuant to section 96(2) of the Police
Integrity Commission Act 1996 (‘theAct’). InthisReport the Commission
summarisesthe evidence given beforethe Commissioninthe Saigon Phasesl,
[l and 111 hearings.

InthisReport the Commission makesassessmentsand formsopinionsinreaion
to that evidence. In Chapter 6 the Commission al so makes statementswith
regard to anumber of personswho arefound to be* affected persons’ within
the meaning of the Act (sub-section 97(3)). This Report also includes
recommendationsfor changesto police practices, policiesand procedures
which, it is hoped, will serve to help prevent police misconduct and
mismanagement inthefuture.
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2. THE COMMISSION’S APPROACH

ROLE AND FUNCTIONS OF THE COMMISSION

21  TheCommissonwasestablished under theAct ontherecommendation of the
Roya Commissionintothe NSW Police Service (‘the Royal Commission’).
Theprincipa functionsof the Commission, set out insection 13 of theAct, are:

@

to prevent serious police misconduct and other police misconduct;

(b) to detect or investigate, or manage other agenciesin the detection

©

(d)

2.2  Asfaraspracticable the Commissonisrequiredtoturnitsattentionprincipaly

or investigation of, serious police misconduct;

to detect or investigate, or oversee other agenciesin the detection
or investigation of, other police misconduct, asit thinksfit;

toreceiveand assessall matters not completed by the Police Royal
Commission, to treat any investigations or assessments of the
Police Royal Commission as its own, to initiate or continue the
investigation of any such matterswhere appropriate, and otherwise
to deal with those matters under thisAct, and to deal with records
of the Police Royal Commission as provided by thisAct.

to serious police misconduct (sub-section 13(2)).

POLICE MISCONDUCT

2.3  Theexpressions*policemisconduct’ and ‘ seriouspolice misconduct’ arenot
specifically defined by theAct. They neverthdessincludethefollowing types

of conduct (see sub-section 5(2)):

@

(b)

police corruption,

the commission of acriminal offence by apoliceofficer,

(b1) misconduct in respect of which the Commissioner of Police may

©

@

take action under Part 9 of the Police Service Act 1990,

corrupt conduct within the meaning of the Independent
Commission Against Corruption Act 1988 involving a police
officer,

any other matters about which acomplaint can be made under the
Police Service Act 1990.
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2. THE ComMmiIsSION’s APPROACH

24

It followsthat ‘ police misconduct’ may encompass not only seriouscriminal
activity such as perverting the course of justice but also minor disciplinary
breachesby police, the sanction for which may, for example, be nothing more
than additiond training and devel opment.

INVESTIGATIONS

2.5

In matters where the Commission determinesto carry out aninvestigation
(whether or not inthe nature of apreliminary investigation), it hasawiderange
of powersat itsdisposal in order to acquireinformation. For example, the
Commissonmay:

» requirepublicofficialsand public authoritiesto produce statements of
information (section 25);

* requireany person (whether or not apublic official or public authority) to
produce documentsor other things (section 26);

» enter public premises(section 29);
* (Obtain searchwarrants(section 45);
» obtainwarrantsunder the Telecommuni cations (Interception) Act 1979;

» obtainwarrantsunder the Listening Devices Act 1984 (section 50 of the
Act); and

* require persons to attend and give evidence before a hearing of the
Commission, either in public or in private (section 38).

REPORTS TO PARLIAMENT

WHEN MAY THE COMMISSION SUBMIT A REPORT TO
PARLIAMENT REGARDING AN INVESTIGATION?

2.6

The Commission must prepare aReport to Parliament whereit has conducted
apublic hearing for the purpose of aninvestigation (sub-section 96(2)). The
Report must bein respect of the matter to which the public hearing rel ated, but
not necessarily other mattersforming part of theinvestigation. TheCommission
may also prepareaReport to Parliament in relation to any other matter that has
been, or is, the subject of aninvestigation (sub-section 96(1)). A Report to
Parliament must befurnished to the Presiding Officer of each House of Parliament
assoon as possible after the Commission has concluded itsinvolvement inthe
matter, unlessitisconsdered desirable, inthe publicinterest, for themaking of
the Report to be deferred (sub-sections 96(4) and (5)).
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2. THE CoMmMiIssSION’s APPROACH

COMPONENTS OF A REPORT TO PARLIAMENT ON AN
INVESTIGATION

2.7

A Report to Parliament inrelationto aninvestigation will generally containa
number of components. Firs, it will assesstherelevant evidence (sub-section
16(1)(a)). Based upon thisassessment, the Commission may form opinionsas
to whether police misconduct or other misconduct has or may have occurred,
isor may be occurring, is or may be about to occur, or is likely to occur
(sub-section 16(1)(a)). Theseopinionsin turn help toinform whether any
recommendations should be made or opinions expressed as to whether
consideration should or should not be given to the prosecution of persons
(including policeofficers) for criminal or disciplinary offencesand, inthecase
of policecfficers, certain other formsof disciplinary action (sub-section 16(1)(b),
sub-section 97(2)).

THE COMMISSION’S APPROACH TO THE ASSESSMENT OF
INFORMATION AND EVIDENCE

2.8

29

Inrelationto the power and obligationsof the Commissonto expressan opinion
astowhether aperson hasengaged in police misconduct or other misconduct,
itisimportant to bear in mind that the Commissionisaninvestigative agency; it
isnot acourt or tribund inthe sensethat it may determinewhether aperson has
committed acriminal or disciplinary offence. Accordingly, the Commission
may not makeafinding or forman opinion that aspecified personisguilty of or
hascommitted, iscommitting or isabout to commit acriminal or disciplinary
offence (sub-section 16(2)(a)). TheAct deems permissibleopinionsconcerning
police misconduct or other misconduct not to befindingsor opinionsthat the
personisguilty of or hascommitted, or iscommitting or isabout to commit a
criminal offence (sub-section 16(3)). That said, the Commission recognises,
bearing in mind that the definition of police misconduct may include conduct
that amountsto crimind and disciplinary offences, such an opinion may insome
circumstancestake on the gppearance of afinding of acourt or tribunal. The
Commisson'sagpproachis, asfar aspossible, to avoid theexpresson of opinions
that may be characterised asfindingsby acourt.

Thestandard of proof gpplied by the Commissonto theformation of anopinion
asto whether aperson hasengaged in police misconduct or other misconduct
isthebalanceof probabilities. Suchan opinionwill bereached having regard
totheprinciplesin Briginshaw v Briginshaw (1938) 60 CLR 336, that is, the
more seriousthe matters under consideration, the more stringent will bethe
requisitedegree of satisfaction.
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2. THE ComMmiIsSION’s APPROACH

RECOMMENDATIONS AND OPINIONS THAT CONSIDERATION
BE GIVEN TO THE PROSECUTION OF A PERSON FOR A
CRIMINAL OR DISCIPLINARY OFFENCE

2.10

211

If,inthe Commission’sopinion, theavail able evidenceissufficient to establish
aprimafaciecasein respect of acrimina or disciplinary offencethen, exceptin
onevery limited circumstance discussed below, it isthe Commission’sgpproach
to recommend or opinethat consideration should be givento the prosecution
of a person for a specified criminal or disciplinary offence® Such a
recommendation will be made to the relevant prosecutorial authority, for
example, theNSW Director of Public Prosecutions. The Commissionwill not
haveregardto discretionary consderations, such aswhether thereisareasonable
prospect of conviction or public policy cons derations, when deciding whether
to make such arecommendation. Thisand other discretionary considerations
are appropriately mattersfor therelevant prosecutoria authority. That said,
the Commission may makefindingsor expressopinionsasto the veracity of
evidencereceived fromindividua witnesses.

Theonly circumstance in which the Commission may, intheexercise of its
discretion, declineto recommend that cons deration be givento the prosecution
of aperson, despite the existence of aprimafacie case, isin therare case
whereitisconsidered that to do soislikely to be counterproductiveto the
Commission’spursuit of itsprincipa statutory functions.

STATEMENTS REGARDING ‘AFFECTED PERSONS’

212

Where substantia alegationsare made against apersoninthecourseof orin
connectionwithaninvestigation in respect of whichthe Commissionintendsto
report to Parliament, the Report to Parliament must include astatement asto
whether or not inall the circumstancesthe Commissionisof the opinion that
cons deration should begivento prosecution of thepersonfor aspecified crimind
or disciplinary offenceand, if the personisapoliceofficer, whether consderation
should begivento:

» thetakingof action (including the making of an order under section 181D
of the Police Service Act 1990) against the police officer withaview to
dismissing, dispensing withthesarvicesor otherwiseterminating theservices
of the paliceofficer (sub-section 97(2)(c));

» thetakingof ‘reviewableaction’ withinthemeaning of section 173 of the
Police Service Act 1990 against the police officer (sub-section 97(2)(d)).

13 The power of the Commissioner of Police to refer a departmental charge against a police officer for
hearing by the Police Tribunal was repealed on 8 March 1999. Since that date, the powers and
obligations of the Commissioner to recommend or state whether consideration should be given to the
prosecution of a person for a specified ‘disciplinary offence’ (sections 16(1)(b), 97(2)(b)) has no effective
application to police officers. This is so even for police misconduct that occurred before this date.

10
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2. THE CoMmMiIssSION’s APPROACH

RECOMMENDATIONS AND OPINIONS REGARDING
DISCIPLINARY ACTION AGAINST POLICE

2.13

2.14

‘Reviewableaction’ within the meaning of section 173 of the Police Service
Act 1990 refersto formsof disciplinary action that would ordinarily apply to
more serious breachesof discipline. Theavailableformsof reviewableaction
ae

» areductioninapoliceofficer’'srank or grade;
» areductioninthepoliceofficer’sseniority;
* adefera of thepoliceofficer’ ssaary increment; and

» any other action (other than dismissal or theimposition of afine) that the
Commissioner of Police considersappropriate.

Owing to the seriousness of theseformsof disciplinary action, apolice officer
may appeal theimposition of any of these pendtiesto the Industrial Relations
Commission of New South\Wales.

Inaddition to therequirement to includein aReport to Parliament astatement
of the Commission’s opinions regarding those against whom substantial
allegati ons have been made, the Commission hasadiscretion to recommend
that consideration be given to other disciplinary action. This includes
‘non-reviewableaction’ withinthemeaning of section 173 of the Police Service
Act 1990. Non-reviewableactionisdisciplinary action availableagainst police
officersfor lessseriousbreachesof discipline. Thereisno avenueof apped to
the Industrial Relations Commission against the imposition of aform of
non-reviewableaction. Theavailableformsof non-reviewableactionare:

» coaching;
*  mentoring;
* training and devel opment;

* increased professional, administrative or educational supervison;

* coundling;
* reprimand;
e waning;

* reraning;
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* persond devel opment;
» performanceenhancement agreements,
* non-disciplinary trandfer;

» changeof shift (but only if the changeresultsin nofinancia lossandis
imposed for alimited period and issubject toreview);

* redtricted duties; and
» recording of adversefindings.
OTHER TYPES OF RECOMMENDATIONS AND OPINIONS

2.15 If the Commission considersit appropriatein the circumstances, aReport to
Parliament may al soincluderecommendationsfor thetaking of other action.
Such recommendations may, for example, relateto theneed for law reformor
for changesto policiesand procedures affecting the way in which police or
other personscarry out their respective dutiesand responsibilities.
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SAIGON PHASE |

31

Saigon | focused primarily on allegationsthat membersof the Police Service
wereinvolved intheuseand supply of prohibited drugs, improper associations
with drug dedlers, and unauthorised secondary employment. TheCommission
heard evidencefrom policeofficersand civilianswith respect tothesedlegations.

USE AND/OR SUPPLY OF PROHIBITED DRUGS AND
ASSOCIATION WITH DRUG SUPPLIERS

SENIOR CONSTABLE CHRISTAN BRUCE

3.2

3.3

34

35

Senior Constable Bruce gave evidenceto the Commission that he had used
cannabis, ecstasy and cocainewhile hewasaserving police officer. He stated
that he had, on separate occasi ons, used ecstasy with former Senior Constable
Peter Murrant and Senior Constable Matthew Crotty and cocainewith Murrant,
Constable Anthony Binns, Senior Constable David Price, Constable Rodney
Podestaand SA18. Bruce stated that Murrant gave him ecstasy tabletson
numerous occasions and in the period 1994/1995 he paid Murrant around
$500 to $1,000 for the ecstasy.**

According to Bruce, he had a practice of going out on Thursday, Friday or
Saturday night with Murrant and Crotty. They would normally meet at ahotel
then later in the evening they woul d take an ecstasy tablet beforegoingtoa
nightclub.™> Bruce gave evidence that sometimes when they were out with
Murrant, they would haveto wait for Len Lambert, afriend of Murrant’swho
wasnot apoliceofficer, to turn up before Crotty and Brucewere given ecstasy.
Bruce stated that Murrant would say, ‘don’t tell Len that you' regiving me
money for thesetablets' .6

Brucegaveevidencetha hewent tothe United Stateswith Murrant in September
1998. Bruce stated that in LasVegas, Murrant gave him apackage containing
some cocaineto usewith Price. Bruceand Pricewent outsideand lined up the
cocaineon Price swarrant card and snorted it. Theremaining cocaineinthe
packagewasreturned to Murrant. No payment wasgivento Murrant for the
cocaine.’

Brucetold the Commissionthat Bruceand Murrant would sometimes use code
when talking about drugs on the telephone, in case their telephones were
tapped.®

14
15
16
17
18

Operation Saigon Phase |, PIC Transcript, C D Bruce, 17 February 1999, pp. 183-184.
Operation Saigon Phase I, PIC Transcript, C D Bruce, 17 February 1999, p. 182.
Operation Saigon Phase I, PIC Transcript, C D Bruce, 17 February 1999, p. 185.
Operation Saigon Phase |, PIC Transcript, C D Bruce, 17 February 1999, pp. 201-202.
Operation Saigon Phase |, PIC Transcript, C D Bruce, 17 February 1999, pp. 175-176.
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3.6

3.7

3.8

3.9

Inanintercepted tel gphone conversation with Murrant on 26 September 1998,%°
Brucetold Murrant that he was out with Crotty and that when Bruce said
‘woof’ to Crotty, Crotty got al excited. Bruce gave evidencethat theterm
‘woof’ wasareferenceto obtainingsomecocaine® During the sametelephone
conversation Murrant asked Bruce,  Did you bring that dog that was at home?
Didyoubringthet, thebarkingdog?# Bruceexplained that thiswasareference
to somecoca nethat Bruce had left over fromapreviousnight out with Murrant
and Crotty. Bruce stated that Murrant knew that Bruce had that cocaineat his
home and wasasking Brucein codeif Bruce had brought that cocaine out with
him.2 Bruce explained that areferencein the same conversation to someone
putting ‘ apink rinsethrough hisdog’ wasareferenceto pink ecstasy tablets.?

Brucegaveevidenceof avisitto Lambert’shouse, on4 July 1998. Hehad met
Murrant the previousevening a Byblosnightclub where Murrant had given him
an ecstasy tablet. Later that evening they went to Sugareef Nightclub with
Binnsand afriend of Murrant’s. At the Sugareef Bruce had alineof cocaine
with SA18and another civilian* Later that night, when Sugareef wasclosing,
Bruce asked thecivilian if he could obtain some more cocaine, and wastold
that it would cost $200, which Bruce ultimately paid. Bruceand SA18then
went to the Black Market Caféfor the next two or three hoursand periodically
they would gointo thetoiletsand have aline of the cocaine.®

Bruce stated that at approximately 10.00am the next day Bruceand SA 18 | eft
the Black Market Café and went to SA18'sflat wherethey had ashower and
changed clothes. Bruce gaveevidencethat SA 18 waskeen to buy somemore
cocaineand hemade numerouscallsto Lambert. Bruceand SA 18 then went
toahotel in Bondi and SA18 drew about $300 out of an EFTPOS machinein
thehotd. They thenwent to Lambert’' shousein Bondi. Brucesaidthat Lambert
saidwordstotheeffect of ‘you know whereitis. Youmay aswel doityoursdf’,
and then SA 18 obtai ned apackage from somewherein thekkitchen and weighed
out aquantity of white powder with kitchen scales.®

Bruce gave evidencethat he saw SA 18 put some money down on thekitchen
bench. SA18theninvited Bruceto have someof the cocainewith him. Bruce
declined and | eft Lambert’ shouse because he wanted to get somedeep before
Murrant’sbirthday dinner whichwasplanned for that evening. Lambert wasat
Murrant’sbirthday dinner that night and hetold Brucethat after he had | eft that
day, SA18 came out of Lambert’sbathroom with blood streaming from his

19
20
21

23
24
25
26

14

Operation Saigon Phase |, PIC Exhibit 12, barcode 5180375.

Operation Saigon Phase I, PIC Transcript, C D Bruce, 17 February 1999, p. 174.
Operation Saigon Phase |, PIC Transcript, C D Bruce, 17 February 1999, pp. 174-175.
Operation Saigon Phase I, PIC Transcript, C D Bruce, 17 February 1999, p. 175.
Operation Saigon Phase |, PIC Transcript, C D Bruce, 17 February 1999, pp. 176-177.
Operation Saigon Phase I, PIC Transcript, C D Bruce, 17 February 1999, p. 196.
Operation Saigon Phase I, PIC Transcript, C D Bruce, 17 February 1999, p. 197.
Operation Saigon Phase I, PIC Transcript, C D Bruce, 17 February 1999, p. 198.
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nose. Bruceassumed that this meant that SA 18 had taken more cocaine and
that had caused the bleeding nose.?”

On 11 December 1998 Bruce attended work at the Police Air Wing and
received abriefinginrelationto ajob that wasto be undertaken that day. The
briefing led Bruceto believe that Murrant’ sbusinessand private premiseswere
to be searched by policethat day for cocaineand ecstasy. Brucegaveevidence
that hebelieved it washisduty asMurrant’sfriend to phonehimand warn him
that something was going to happen at those premisesin regardsto cocaine
and ecstasy. Prior toleavinginthe police helicopter Bruce madetwo or three
telephone calls on hismobile phoneto Murrant’shome and mobile services
andleftmessages®  Bruce turned hismobile telephone off whilehewasin the
helicopter. When hereturned to the Air Wing he had amessage on hismobile
telephonefrom Murrant? to call him, so Bruce returned hiscall

Bruce said that he attempted to talk in code so that he could warn Murrant
about what was happening in away that would not be obviousto anyoneelse
bes desMurrant and himsdlf. Bruce used theexpression ‘low maintenanceand
high maintenance bits and pieces® as codeto refer to ecstasy and cocaine
respectively. Hewasgoing to meet up with Murrant that night for adrink and
wanted to warn himjust in casethere were some prohibited drugsat hishome
or work premises.® When asked what caused him to suspect that Murrant
might have had drugsin either of thosetwo premises, Bruce gavethefollowing
evidence:®

Because on previous occasions, when we' d gone out socially to drink
and so on, he'd had drugs at his house and that evening — Friday 11
December last year —we wereto go out and have asocial drink and so
| suspected that he would have someillegal drugsat hishouse prior to
going out.

ASSESSMENT OF EVIDENCE OF SENIOR CONSTABLE BRUCE’S
USE AND/OR SUPPLY OF PROHIBITED DRUGS AND
ASSOCIATION WITH DRUG SUPPLIERS

3.12

The Commission acceptstheevidence of Bruceinreationto theuseand supply
of drugsand acceptsthat Brucewasinvolved inthe use of prohibited drugs,
and associated with asupplier of prohibited drugs, namely Murrant.®

27 Operation Saigon Phase I, PIC Transcript, C D Bruce, 17 February 1999, p. 199.

2 Operation Saigon Phase I, PIC Exhibit 13, barcode 5180371.

2 Operation Saigon Phase I, PIC Exhibit 14, barcode 5180372.

%0 Operation Saigon Phase |, PIC Exhibit 15, barcode 5180373; Operation Saigon Phase |, PIC Transcript, C
D Bruce, 16 February 1999, pp 165-167.

81 Operation Saigon Phase I, Exhibit 13, barcode 5180371.

% Operation Saigon Phase I, PIC Transcript, C D Bruce, 16 February 1999, p. 168.

3 Operation Saigon Phase I, PIC Transcript, C D Bruce, 24 February 1999, p. 479.

% PpIC Exhibit 94, barcode 5666001.
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FORMER SENIOR CONSTABLE PETER MURRANT

3.13

3.14

3.15

3.16

3.17

3.18

Murrant gave evidencethat he had not used prohibited drugs or seen any other
police officer use prohibited drugs. Murrant said that he had not supplied
drugsto any person or kept prohibited drugsin hispossession at hishomeor
office®

Murrant said in evidence that he had never been supplied drugs by Lambert
and had never supplied drugsto Lambert. Murrant said that Lambert wasa
closepersonal friend. Murrant admitted to visiting Lambert’ sfather in gaol but
did not know that Lambert’ sfather was serving asentencefor supplying heroin.®

In telephone calls between Bruce and Murrant®” ‘dogs’ were discussed.
Murrant explained the use of theterm ‘dogs’ asreferencesto pet dogs.®

In evidence before the Commission Murrant provided an explanationfor a
telephone conversation that took place between himself and Bruce on 26
September 1998 During this conversation Murrant asked Bruce ‘ Did you,
did you bring that dog that wasat home? Brucesaid* Sorry? and Murrant
then asked, ‘ Did you bring that, the-the-that dog, the barking dog? Murrant
told the Commission that hewasreferring to Bruce' sdog Bo, which wasthe
source of along-running joke between Murrant and Bruce because Murrant
thought that Bruce did not look after hisdog very well. %

Murrant’sexplanation of thisconversation contradictsthe evidence given by
Brucethat theword ‘dog’ wasacodeword referring to cocaine.

Murrant’saccount of thetelephonecallsfrom Bruceto Murrant on 11 December
1998 isalso contradictory to the evidence given by Bruce. Initialy Murrant
could not recal the callsmadeto him by Brucethat day. Later Murrant recalled
theday but could not recall what Bruce wastalking about on thetelephone*

Murrant stated that he did not have prohibited drugsin hishomebut feared a
search of hishouse because he possessed afirearm.”? Murrant later admitted
that Bruce wastrying to warn him of somethingin code.®
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Operation Saigon Phase |, PIC Transcript, P J Murrant, 16 February 1999, pp. 108-109.
Operation Saigon Phase I, PIC Transcript, P J Murrant, 16 February 1999, pp. 293-294.
Operation Saigon Phase |, Exhibit 12, barcode 5180375.

Operation Saigon Phase |, PIC Transcript, P J Murrant, 16 February 1999, pp. 150-151.
Operation Saigon Phase |, Exhibit 12, barcode 5180375.

Operation Saigon Phase |, PIC Transcript, P J Murrant, 16 February 1999, p. 151.
Operation Saigon Phase |, PIC Transcript, P J Murrant, 16 February 1999, p. 154.
Operation Saigon Phase |, PIC Transcript, P J Murrant, 16 February 1999, p. 155.
Operation Saigon Phase |, PIC Transcript, P J Murrant, 18 February 1999, p. 234.
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ASSESSMENT OF EVIDENCE OF FORMER SENIOR CONSTABLE
PETER MURRANT’S USE AND/OR SUPPLY OF PROHIBITED
DRUGS AND ASSOCIATION WITH DRUG SUPPLIERS

3.19

3.20

The Commissionisof the opinion that the evidence of Bruce offersamore
satisfactory explanation of theintercepted telephone callsbetween Bruceand
Murrant. The Commission findsthat thereferencesto‘dogs inthetelephone
call between Murrant and Bruce on 26 September 1998* are referencesto
prohibited drugs. The explanation provided by Murrant of thereferencesto
‘dogs inthat telephone conversation lackscredibility.

The Commission aso prefers Bruce' sevidencein relation to the call sbetween
Bruceand Murrant on 11 December 1998. The Commissionisof theopinion
that Bruce was attempting to warn Murrant to remove prohibited drugsfrom
his premises. The Commission accepts Bruce'sevidenceinrelation tothe
supply by Murrant of drugsand concludesthat Murrant wasinvolvedintheuse
and supply of prohibited drugs between late 1994 and | ate 1998.

LENIN MARX LAMBERT

3.21

3.22

Lambert admitted to the Commission that he had used cocaine but denied
supplying drugs, other thanusing cocainewith SA18. Lambertinitidly disagreed
with Bruce sevidenceinrelaionto Bruceand SA 18 attending Lambert’shome
on4 July 1998. Lambert dso said that SA18 did not bleed from thenosewhile
at Lambert’shomeonthat occasion.® However, after listening to Exhibit 35,
whichwasan extract from alistening devicetape of aconversation between
Lambert and afriend, in which Lambert describes SA 18 snose bleed the same
day, Lambert conceded to the Commission that the incident could have
happened.*

Lambert told the Commission he had no recoll ection of 84 gramsof cocaine
whichwasfoundinthedryer of hisgirlfriend LisaTroost’sgpartment during a
search by policeon 20August 1998.4 A video recording of that search was
played to the Commission. Lambert did not recall arriving at the premises
wherethe cocaine had been stored, and givinga‘don’t talk’ signal and then
goingdirectly tothelaundry,® although asurveillance tape showed to Lambert
during hisevidence, Exhibit 38, demonstrated L ambert doing so.

4 Operation Saigon Phase |, Exhibit 12, barcode 5180375.

4 Operation Saigon Phase |, PIC Transcript, L M Lambert, 18 February 1999, pp. 250-251.
% Operation Saigon Phase I, PIC Transcript, L M Lambert, 18 February 1999, p. 256.

47 Operation Saigon Phase I, PIC Transcript, L M Lambert, 18 February 1999, p. 262.

% Operation Saigon Phase |, Exhibit 38, barcode 5180405; Operation Saigon Phase I, L M Lambert, 18
February 1999, pp. 265, 267.
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ASSESSMENT OF EVIDENCE OF LENIN LAMBERT’S USE AND/OR
SUPPLY OF PROHIBITED DRUGS AND ASSOCIATION WITH
DRUG SUPPLIERS

3.23

3.24

During evidence Lambert consistently gavetheresponse ‘| don’t recall’ to
questionsput to him. Hestated that he had difficultieswith hismemory and that
heforgot things. The Commissionisof theopinionthat Bruce sevidenceshould
be preferred to that of Lambert. The Commission accepts Bruce'saccount of
the events of 4 July 1998 involving Lambert and SA18. The Commission
notesthat Bruce's account is corroborated by recorded tel ephoneintercept
meaterial containedin Exhibits31, 32, 33, 34 and 35, and thevideo materia in
Exhibits 37 and 38.*

Having regard to the evidence of Bruce and thematerial contained in Exhibits
31, 32, 33, 34, 35, 37 and 38, the Commission isof the opinion that Lambert
wasinvolvedintheuseand supply of prohibited drugsand that he had possession
of the 84 gramsof cocainethat wasfound at hisgirlfriend’s premiseson 20
August 1998.

LISA TROOST

3.25

3.26

The Commission heard that Troost could recal theday that her unit wassearched
inAugust 1998, however shedid not recall telling Lambert that something was
missing, but agreed that she could be heard doing so onthevideo whichis
Exhibit 38. Troost’s explanation wasthat she had lost somejewellery and a
camera, however that turned out not to be the case.®

Troost agreed that she had used cocainewith Lambert at the premisesbut she
denied keeping cocainethere. She said that Lambert might have kept some
cocaine there for personal use.® When they shared cocaine she said that
Lambert would giveit to her, however, shesaid that shedid not know wherehe
got the cocaine.®

ASSESSMENT OF EVIDENCE OF LISA TROOST’S USE AND/OR
SUPPLY OF PROHIBITED DRUGS AND ASSOCIATION WITH
DRUG SUPPLIERS

3.27

Having regard to the conversation and actions depicted on Exhibit 38, and the
fact that no complaint of lost property was made to the Police Service, the
Commission isof the opinion that Troost was aware of the existence of the

4 Operation Saigon Phase I, Exhibit 31, barcode 5180397; Exhibit 32, barcode 5180402; Exhibit 33,
barcode 5180398; Exhibit 34, barcode 5180399; Exhibit 35, barcode 5180400.
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Operation Saigon Phase |, PIC Transcript, L J Troost, 18 February 1999, p. 282.
Operation Saigon Phase |, PIC Transcript, L J Troost, 18 February 1999, p. 284.
Operation Saigon Phase |, PIC Transcript, L J Troost, 18 February 1999, p. 286.
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cocaineinthedryer and therefore wasin possession of the cocaine, either

jointly with Lambert or on hisbehalf. The Commissionisaso of theopinion

that Troost wasinvolved in theuse of prohibited drugs.

CONSTABLE RODNEY PODESTA

3.28

3.29

3.30

331

Podestaadmitted during evidencethat hehad used cocaineand ecstasy following
thedeath of hisfather inlate 1997.5° Podesta admitted that on 28 February
1998 he asked Easton Jamesto supply himwith 3.5 gramsof cocaine so that
hecould cutit and sell it to afriend codenamed SA14.> Podestawanted a
gramfor himself.® Podestawas searched by policelater that day and did not
have any cocainein hispossession. Hecould not recall if heactualy received
the cocainefrom James.

Podestaadmitted that he had used cocaine previously with James and had
purchased cocainefrom him before®  Podestadid not know where James got
the cocaine. Podestadid not supply cocaineto Jamesand to hisknowledge
did not supply to anyoneelse.*

Christan Bruce gave evidencethat he was given some cocaineby Murrant at
Byblos nightclub, which he used with Podesta. Bruce stated that Murrant
asked him whether hewanted some‘woof’ (cocaine). Brucereplied that he
did, and Murrant told him to ‘ go with Rod’, referring to Rodney Podesta.
Bruce gave evidencethat hefollowed Podestato thetoilets, where Podesta
‘laid out two linesof cokeonthecistern of thetoilet which webothinhaed’ %
Brucewas unableto remember an exact date of thisincident, but he estimated
that it occurredinearly 1998. Bruce said that Podestahad used aprohibited
drugin hispresence.®

Podestasaid that he had used cocainein nightclubs, possibly inthetoiletsin
nightclubson Oxford Street. Podestahad worked with Murrant and knew him
only asan ‘associate’. He had seen Murrant once or twice at nightclubsin
1998. Podestastated that hedid not know Bruce, and could not say if he had
‘cut aline of cocaine’ with Bruce.®® Podesta also said that he did not use
cocainewith Murrant and could not recall discussing cocainewith Murrant

Operation Saigon Phase |, PIC Transcript, R ] W Podesta, 23 February 1999, p. 421.

Operation Saigon Phase |, PIC Transcript, R J W Podesta, 23 February 1999, pp 404-408.

53
% Operation Saigon Phase |, Exhibit 54, barcode 5180460.
55
56

Operation Saigon Phase |, PIC Transcript, R ] W Podesta, 23 February 1999, p. 410.

Operation Saigon Phase |, PIC Transcript, R ] W Podesta, 23 February 1999, p. 416.
Operation Saigon Phase |, PIC Transcript, C D Bruce, 17 February 1999, pp. 189-190.
Operation Saigon Phase |, PIC Transcript, C D Bruce, 17 February 1999, pp. 189-190.
Operation Saigon Phase I, PIC Transcript, R J W Podesta, 23 February 1999, pp. 418-419.
Operation Saigon Phase |, PIC Transcript, R ] W Podesta, 23 February 1999, p. 421.
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3.32 Podestaadmitted that he had not dwaysenforced thelaw inrelation to drugs
and that he was conscious of the need to conceal hisinvolvement in drug use
from hissuperiors.®?

ASSESSMENT OF EVIDENCE OF CONSTABLE RODNEY
PODESTA'S USE AND/OR SUPPLY OF PROHIBITED DRUGS AND
ASSOCIATION WITH DRUG SUPPLIERS

3.33 Based upontheevidencein Saigon I, the Commission isof the opinion that
Podestawasinvolved intheuseof prohibited drugsafter late 1997 and that he
agreed on 28 February 1998 to purchase 3.5 gramsof cocaine from Easton
Jamesfor the purpose of cutting and supplyingit to SA14. Podestadid not
deny theincident described by Bruceinvolving Bruceand Podestausing cocaine
at anightclub. The Commission accepts Bruce' saccount of that incident. It
will be seen from the evidence given in Saigon |1 and 111 that Podesta's
involvement in the use of prohibited drugs, including cocaine, dated from a
muchearliertime.

SA19

3.34 SAl9wasafriend of Podestaand James. InhisevidencebeforetheCommisson
SA19 admitted to using cocaine and ecstasy. He said that he had used cocaine
with James on morethan one occasion and a morethan oneplace. Headmitted
that he had obtai ned cocaine from James and had sometimes paid Jamesfor
thecocaine.®®

3.35 SA19gaveevidenceof goingto James homeon 7 April 1998. Jameshad a
coupleof small bagsof cocaineand gave SA19 asmall quantity which SA19
shorted.® While SA19 wasthereAnthony Dilorenzo arrived at James home.
SA19recelved acall on hismobile phoneshortly after Dilorenzo arrived and
left James home. SA19 gave evidencethat he had never seen Dilorenzo use
drugsbut that he, SA 19, had used cocaine with Podesta.®®

ASSESSMENT OF EVIDENCE OF SA19’S USE AND/OR SUPPLY OF
PROHIBITED DRUGS AND ASSOCIATION WITH DRUG
SUPPLIERS

3.36 SA19gaveevidencebeforethe Commissoninafrank and convincing manner.
The Commissionisof the opinion that SA19 used cocainewith Podestaand
James and that James supplied cocaineto SA19on 7 April 1998. SA19died
inMarch 1999 in circumstances unrel ated to the Commission’sinquiry.

6 Operation Saigon Phase I, PIC Transcript, R ] W Podesta, 23 February 1999, p. 447.
8 Operation Saigon Phase |, PIC Transcript, SA19, 25 February 1999, pp. 537-538.

% Operation Saigon Phase I, PIC Transcript, SA19, 25 February 1999, p. 539.

% Operation Saigon Phase I, PIC Transcript, SA19, 25 February 1999, p.541.
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EASTON JAMES

3.37 Easton Jameswasafriend of Podesta, Dilorenzo, SA18, SA19 and Lambert.
Jameswasthe manager of the Liberty Lunch Caféand isnot apoliceofficer.
During evidencebeforethe Commission, Jamesdenied using or supplying drugs.
Headmitted to trying cocaineacoupleof timesbut said he had never supplied
it.%® A number of listening device tapeswere played to James. James claimed
that the substance being discussed in the conversations played to him, which
wererecordedinhishomeinApril 1998, referred to protein powder, not cocaine.
TheCommissionisof theview that James' evidenceisat oddswiththeevidence
provided to the Commission by Podestaand SA19. James' evidencelacked
credibility and isnot accepted by the Commission.

3.38 Exhibit 54 wasataperecording of aconversation between Podestaand James
on 28 February 1998 in which Podestaarranged to purchase‘3%2g's from
James. Podestathen advised Jamesasfollows: * Cos| want to turnmy 3and
halfinto5 ... sheowesmeheapsof money [SA14], soit’s, it'ssort of away |
canget money off her, youknow' . Having regard to Podesta's evidence and
the conversation contained in Exhibit 54, the Commissionisof theopinion that
James agreed to supply cocaineto Podestaon 28 February 1998.

3.39 Exhibits49 and 50 wereextractsof listening devicematerid recordedin James
homeon 7 April 1998. In Exhibit 49 SA19 and Jamesare heard discussing the
weight of asubstancein bags. SA19 questionsthe price of abag, towhich
Jamesreplies*A g'. InExhibit 50, SA19 asksJamesto ‘rack itup’. SA19is
then heard inhaling asubstance and noting ‘ Not even aburn. (Coughing). It's
opowday ...”.® Inview of SA19'sevidence and the conversations contained
in Exhibits49 and 50, the Commissionisof the opinion that James supplied
cocaineto SA190on 7 April 1998.

ASSESSMENT OF EVIDENCE OF EASTON JAMES’ USE AND/OR
SUPPLY OF PROHIBITED DRUGS AND ASSOCIATION WITH
DRUG SUPPLIERS

3.40 Theabovementioned evidenceand the conversationscontained in Exhibits52,
53and 58, provideacrediblebas sfor aconclusion that Jameswasinvolvedin
the use and supply of prohibited drugs. The Commissionistherefore of the
opinion that Easton Jameswasinvolved in the use and supply of prohibited
drugs.

8  Operation Saigon Phase I, PIC Transcript, E B James, 22 February 1999, p. 377.
67 Operation Saigon Phase |, PIC Exhibit 54, barcode 5180460.
8 Operation Saigon Phase |, PIC Exhibits 49, barcode 5180466; Exhibit 50, barcode 5180464,
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SENIOR CONSTABLE ANTHONY DILORENZO

341

342

343

In evidence before the Commission, Dilorenzo denied using or supplying
prohibited drugs.

When questioned about thelistening device tapesplayed to himin evidence,
Dilorenzo wasreluctant to concede that hisvoice could be heard on the tapes.
Inrelation to Exhibit 51, an extract of arecording madein James houseon7
April 1998, hesaid hisuse of thewords'it helpsmerelax’ wasareferenceto
aprotein powder that he had obtained from James, and was not areferenceto
aprohibited drug.®® He so claimed, even though the phrase was used just
minutes after SA 19 had snorted cocaine supplied to him by Easton Jamesat
thesame premises.

Exhibit 58, an extract from alistening devicetape, was played to Dilorenzo
during the hearings. Thetape contained thefollowing conversation between
Dilorenzo and Jameson 1 April 1998:7

TD = Anthony (Tony) Dilorenzo
BE) = EastonJames
(ui) = unintelligible

E} It'shard when you give someone something way below the price
and ... andyouknow ... (ui) thisguy doesn’t givemeabreak (ui).

TD: Whothisguy? Dol know him?

El} Whol getitfrom.

TD: (ui) Who Lennie?

El Yeah

TD: Lennieahhfuck | can’t remember hislast name.

EX (u)

TD: He'sawaysup, hewasup at ummm Sugar Reef that morning you
and | weretherelatein the morning.

El Yesp.

TD: Ah(ui) | shouldtell him fucken give mean ounceand I’ ll fucken
look after him. Becausel’ll say | heard (ui) coming down.

El (ui) Hewon'tknow if it'sfromme. (ui)

TD: Will he?

EX (u)

TD: He's, he's got no back up though has he.

EX 1don't know actually. Actually, he does.

TD: Nothing likel can get.

El He'sgottheDEA.

TD: Hashe?

8 Operation Saigon Phase I, PIC Transcript, A S Dilorenzo, 23 February 1999, pp. 431-432.
0 Operation Saigon Phase I, Exhibit 58, barcode 5180468.
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EX (ui)yeah.

TD: (ui) Well that’s nothing (ui).

EX (u)

TD: Who'sthat? The DEA guy? (laughter). (Pause) | feel likel've
got afluff ball inmy head.

EX Look, ook what I find.

TD: What's that?

EX (u)

TD: Shit, don’t walk around with that (ui).

EX Yesh

TD: Um. | had one of those and remember once | opened one and the
fucken thing snapped. Pow, and it shot it all up thewall it landed
(ui). You know what we did?

EX Yesh

TD: Itwasonthefloor. You know what wedid.

E} What?

TD: Wegot thevacuum cleaner and | put the fucken paper towel over
thetop. Right andthen| suckedit up andit sucked theair sucked
the paper towel and turned it off like that and turned it on and
poured it back on the table.

El} That'sagood one.

Inrelation to therecorded conversationin Exhibit 58 Dilorenzo conceded that
hisvoice could be heard ontherecordings. However, hedisagreed that it was
hisvoiceon theincriminating part of therecording about providing ‘ back up’ to
Len.® TheCommissionisof theview that Dilorenzo'sevidenceinrelaionto
thismatter lacked credibility. The Commissionisaso of theopinion that the
referenceto the Drug Enforcement Agency (' DEA’) makesit difficult to conclude
that the conversation was about anything other than prohibited drugs.

Similarly, Dilorenzo wasunableto explain the portion of the conversation about
picking something up fromthefloor using apaper towe and avacuum cleaner
and pouring it back on thetable. Having regard to the context inwhichthe
commentswere made and in the absence of any aternative explanation, the
Commissionisof theopinionthat the conversation wasabout prohibited drugs.

ASSESSMENT OF EVIDENCE OF SENIOR CONSTABLE ANTHONY
DILORENZO’S USE AND/OR SUPPLY OF PROHIBITED DRUGS
AND ASSOCIATION WITH DRUG SUPPLIERS

3.46

The Commissionisentitled toformitsown viewsabout thevoi ceson thetapes
and the content of the conversations. The Commissionisof the opinion that
Dilorenzo wasinvolved in the use of prohibited drugs and had an improper
association with Easton Jamesin early 1998.

"L Operation Saigon Phase I, PIC Transcript, A S Dilorenzo, 23 February 1999, pp. 442 & 462.
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SENIOR CONSTABLE DAVID PRICE

3.47

348

Price gaveevidencethat during histimein the Police Service he had not been
present when any policeofficer had taken prohibited drugs.”? He said that he
had goneto school with Murrant and that they had been best friends. Their
friendshipincluded sharing information about sharetrading. Hegaveevidence
that they made multiple applicationsfor Telstraand TAB sharesand used each
other’saddressesin order to apply for an allocation of shareswhich exceeded
their entitlement.”™ Price aso used different versions of hisname and other
addressestoincrease hischancesof alarger allocation.

Inevidence, Pricedenied the account given by Brucethat they snorted cocaine
inLasVegas, supplied by Murrant. The only element of Bruce' saccount with
which Price agreed wasthat hiswarrant wallet waslike an American style
badgewadl let.”

ASSESSMENT OF EVIDENCE OF SENIOR CONSTABLE DAVID
PRICE’S USE AND/OR SUPPLY OF PROHIBITED DRUGS AND
ASSOCIATION WITH DRUG SUPPLIERS

3.49

Thereisaclear conflict between theevidence of Priceand Bruce. Brucegave
evidenceof drug usewith anumber of police colleaguesand civilians. The
evidenceof Bruceispreferred to that of Price, and the Commissionisof the
opinion that Pricewasinvolved in the use of cocainewhilst aserving police
officer and had animproper relationshipwith Murrant. TheCommissonisaso
of theopinion that Price provided mideading informationin hisapplicationsfor
Telstraand TAB shares.

SENIOR CONSTABLE ANTHONY BINNS

3.50

3.51

In evidencegiven by Bruce on 17 February 1999, Bruceimplicated Senior
CongtableAnthony Binnsin theuseand supply of prohibited drugs.

Brucegaveevidenceinreationtodrugusein Binns car whilebothwereserving
policeofficers. Brucedescribed anincident whereby Bruce, Murrant, Binns
and afourth man left the Soho Bar and went to Binns' car. Bruce gavethe
following evidencewith respect to that incident: ™

A. ...l can'tremember whoit was, someonereached under thedriver's
seat and produced a sheet of glass and the four of us proceeded to
inhalelines of cocainefromthe glass.

72
73

Operation Saigon Phase |, PIC Transcript, D J Price, 15 February 1999, pp. 51-52.
Operation Saigon Phase |, PIC Transcript, D J Price, 15 February 1999, p. 54.

" Operation Saigon Phase I, PIC Transcript, D J Price, 24 February 1999, p. 530.
> Operation Saigon Phase |, PIC Transcript, C D Bruce, 17 February 1999, pp. 187-188.
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How big was the sheet of glass?
I’d be guessing. I'd say about 15 inches by 8 inches.

>0

How did you know it was cocaine?
| can’t remember whether it was discussed prior toit, but it had the
same effect on me asinstances prior to that when I’ d had cocaine.

>0

Q. You said this sheet of glasswas produced from under the driver’s
seatin Mr Binns' car?
A. Yes

Do you remember what sort of car it was?

| do because| droveit from the casino to Victoria Street. 1'd only
had two drinks at that stage. On that journey, whilst driving up
King Street, another car ran into the side of ours and we had to
stop and exchange particulars and so on and | had to fill out an
accident report at alater date, and | remember that make of the car
and the registration number from the accident report.

> O

Q What wasit?
A. Itwasasilver Hyundai Excel, | believe.

Bruce also gave evidence that on or about 3 July 1998 he met Binns at the
Sugareef Nightclubwith Murrant and SA18. Brucestated thet after thenightclub
closed Binns, Bruce, SA 18 and afourth man, acivilian, had adiscussionin
relation to purchasing cocaine. Brucefurther gave evidencethat heand Binns
each gave $100to SA18to buy thedrugs. He stated that the men agreed to
meet at the Black Market Café, however, Binns decided to go home, and
Binns $100 wasreturned to him by Bruce at the Black Market Café.™

In hisevidence before the Commission, Binnsdenied using prohibited drugsor
seeing any other police officer useprohibited drugs. Hetold the Commission
that Brucewaslying in hisevidenceinthat respect.”

Binns did however concede that Bruce was correct in other aspects of his
evidence, namely, about the evening they had an accident in Binns' car when
Brucewasdriving and that he (Binns) did haveapaneof glassinhiscarina
woodenframe.

6 QOperation Saigon Phase |, PIC Transcript, C D Bruce, 17 February 1999, pp. 196-197.
" Operation Saigon Phase |, PIC Transcript, A M Binns, 18 February 1999, p. 240.
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ASSESSMENT OF EVIDENCE OF SENIOR CONSTABLE ANTHONY
BINNS’ USE AND/OR SUPPLY OF PROHIBITED DRUGS AND
ASSOCIATION WITH DRUG SUPPLIERS

3.55

3.56

There is aclear conflict between the evidence of Binns and Bruce. The
Commission prefersthe evidence of Bruceto that of Binns. Binnsadmitted
esewherein hisevidencethat he had been untruthful to the Police Serviceand
theCommisson,” and thisisreevant to the Commission’s assessment of Binns
credibility.

Thereislistening device product that tendsto confirm Binns involvementinthe
use of prohibited drugs.” The Commission isof the opinion that Binnswas
involvedintheuseof prohibited drugswhilst aserving policeofficer and that he
also had animproper relationshipwith Murrant.

SENIOR CONSTABLE MATTHEW CROTTY

3.57

3.58

Crotty appeared beforethe Commission on 16 February 1999. Crotty denied
theuse of prohibited drugs by himself or other police.®

Exhibit 12 wasataperecording of atelephone conversation between Murrant
and Bruce on 26 September 1998. During the telephone conversation, the
following exchangetook place between Murrant and Bruce:®!

PM = Peter Murrant
CB = Christan Bruce

IsMATT with you?

Yeah, he's here, but he'sjust cruising his (wd) off.

He'swhat?

He'sjust cruising.

Just cruising?

Yeah, Yeah.

Yeah.

Yeah. Oh, oh, | mentioned (wd) tonight, he said, oh, adog’sbark.
| (wds) | said woof to him and he goes all excited. A littlewhile
ago, but, er, any way. Yeah, are you coming up with us, or what
are you doing?

82B8282R2

3.59  Exhibit 69 contained thefollowing extract of atelephone conversation between

Murrant and Crotty regarding aparty to beheld at Murrant’shome:#

MC: And do we have to bring anything?

8 Operation Saigon Phase I, PIC Transcript, A M Binns, 18 February 1999, p. 239; Operation Saigon Phase
I, PIC Transcript, A M Binns, 22 February 1999, pp. 309, 314.

™ Operation Saigon Phase |, PIC Exhibit 28, barcode 5180384.

8 Operation Saigon Phase I, PIC Transcript, M J Crotty, 16 February 1999, p. 136.

8L Operation Saigon Phase |, PIC Exhibit 12, barcode 5450434.

8 Operation Saigon Phase |, PIC Exhibit 69, barcode 5180507.
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PM: Yeah,itsBY O grog.

MC: Isit? OK.

PM: Yep:

MC: BY Odrink, whatever that may be.

PM: Yeah, yep. Yeah.

MC: Yesah some, iced water.

PM: Yeah (laughing). Mate, (ui) alittle stash of long necks just for
you and me bro.

(Laughing)

PM: Because you, because you' re my favourite.

(Laughing)

MC: Oh (ui) bring atear to my eye.

3.60 Inthe Commission’sopinion, the content of the conversationsin Exhibits12
and 69 issuggestive of Crotty’sinvolvement inthe useof cocaineand ecstasy.

ASSESSMENT OF EVIDENCE OF CONSTABLE MATTHEW
CROTTY’S USE AND/OR SUPPLY OF PROHIBITED DRUGS AND
ASSOCIATION WITH DRUG SUPPLIERS

3.61 Crotty regularly resorted to theexpression ‘1 don't recall’ in order to avoid
giving adirect answer and his evidence generally was unimpressive. The
Commission prefersthe evidence of Bruce and isof the opinion that Crotty
wasinvolved inthe use of prohibited drugsand had animproper association
withMurrant.

RELEASE OF CONFIDENTIAL POLICE INFORMATION

3.62 Asmentioned above, Bruce gaveevidencethat on 11 December 1998 hewas
tasked to participatein apoliceair wing operationinrelation to Murrant’s
home addressand businesspremises. It was Bruce' sunderstanding that search
warrantswereto beexecuted later that day. Theintention of the searchwarrants
wasto find prohibited substances, namely cocaine and/or ecstasy.®® Bruce
admitted in evidence that when he became aware of a possible search of
Murrant’spremisesfor cocaine and ecstasy, hefelt that it washisduty toring
him and let him know something was going to happen. Bruce admitted that he
made about seven calsto Murrant leaving messagesin hisvoicemail and mobile
telephone. During those conversationshe used the codeword ‘ low maintenance
for ecstasy and * high maintenance’ for cocaine.®

3.63 Brucegaveevidencethat hewarned Murrant because he suspected that he,
Murrant, may have hadillegal drugsinoneor both of hispremises, asheknew
that Murrant had illegal drugsat one of these premisesbefore.®

8  Operation Saigon Phase |, PIC Transcript, C D Bruce, 16 February 1999, pp. 165-166.

8 Operation Saigon Phase I, PIC Transcript, C D Bruce, 16 February 1999, p. 167; Operation Saigon Phase
I, PIC Transcript, P J Murrant, 16 February 1999, p. 154.
8  Operation Saigon Phase I, PIC Transcript, C D Bruce, 24 February 1999, p. 479.

Police INTEGRITY COMMISSION - REPORT TO PARLIAMENT - OPERATION SAIGON 27



3. SaiGoN PHase |

3.64 Ninedayslater, Brucewent to Murrant’ shouse and passed him anote saying

that they were under surveillance.®

3.65 On 17 December 1998 Crotty rang Bruceat 3.00am and asked to meet himin

apark. Accordingto Bruce, Crotty told Brucethat he waswrong about the
search warrants (for Murrant’s premises).®” Bruce gave evidence that he
gleaned from the conversation that Crotty had made covert inquiriesat Kings
CrossPolice Station about the search warrantsfor Murrant’ spremises®  Crotty
agreed that he met with Brucein apark onemorning. Crotty could not recall
looking at records at Kings Cross before meeting Bruce. Hisexplanationfor
the meeting wasthat he was perplexed by Bruce' srecent behaviour.®®

ASSESSMENT OF EVIDENCE OF CROTTY AND BRUCE
RELEASING CONFIDENTIAL INFORMATION

3.66

3.67

3.68

3.69

TheCommissionisof theview that Crotty’ sexplanation for themeetinginthe
park lackscredibility.

The Commissionis of the opinion that Bruce released confidential police
information to Murrant on 11 December 1998 and again ninedaysl|ater.

TheCommissionisalso of theopinion that Crotty released confidentia police
information to Bruce on 17 December 1998.

Clauses 55 and 56 of the Police Service Regulation 1990 apply to al police
officers. Thoseclausesdtipulatethat policeofficersmust not rel ease confidentia

information without proper authority. Every policeofficerisrequiredtosigna
Statement of Responsibility, wherein that particular officer recogniseshisor her
obligationswith repect to the unauthorised release of confidential information.
The provisionsof the current Police Service Handbook al so apply to al police
officers. Chapter ‘R’ remindsofficersthat they arenot to rel ease confidential

information.® Keeping in mind the above regul ations, the Commissioner of
Police submitted to the Commission that the prohibitions against releasing
confidential information are already comprehensively covered by the Police
Serviceinitsdifferent policiesand guidelines, and by thecriminal law. The
Commissioner of Policetherefore submitted that no recommendati ons pursuant
to section 14(c) of theAct should be made by the Commissioninthisregard.*

The Commissionisof theopinion that the current policiesand guidelinesinthis
respect are adequate.

Operation Saigon Phase I, PIC Transcript, C D Bruce, 17 February 1999, p. 207.

87 Operation Saigon Phase |, PIC Transcript, C D Bruce, 17 February 1999, p. 207.

Operation Saigon Phase I, PIC Transcript, C D Bruce, 24 February 1999, p. 488.

8 Operation Saigon Phase |, PIC Transcript, M ] Crotty, 25 February 1999, pp. 568-569.
9 pIC Exhibit 96, barcode 5713406.
% PIC Exhibit 96, barcode 5713406.

28

Police INTEGRITY COMMISSION - REPORT TO PARLIAMENT - OPERATION SAIGON



3. SaiGoN PHAsSE |

UNAUTHORISED SECONDARY EMPLOYMENT

3.70  Duringthe courseof the Saigon | hearings, the Commission heard evidence
that members of the Police Service were engaged in unauthori sed secondary
employment, namely security work, contrary to the Commissioner’s
Instructions.

3.71 Thissection of the Report focuseson evidence heard by the Commissionwith
respect to unauthori sed secondary employment.

SENIOR CONSTABLE ANTHONY BINNS

3.72 ThePolice Serviceinvestigated Senior ConstableAnthony Binnsin December
1998 for engaging in secondary employment as a security guard on 13
November 1998 without approval.

3.73 BinnstoldthePolice Serviceinterna investigators, Detective Sergeant Petith
and Senior Sergeant Thompson, that he had worked onthenight in question as
afavour for thesecurity company, BlueFalcon Security Pty Ltd (‘ BlueFacon'),
and had never worked for the company before or since. He said he had not
been approached at any time by anyonefrom Blue Falconto work security for
the company and was not paid for working on 13 November 1998.%

3.74 Binnstold the Commissionthat prior to theinterview by Petith and Thompson,
he had made up hismind asto what hewould tell them about hisworking for
Blue Falcon. Hewent on to tell the Commission that he was happy with the
way theinterview went; he had worked out aplausible explanation asto why
he had been working as a security officer on 13 November 1998, and the
internal investigatorsdid not testhimaboutit. Counsdl Assgting the Commission,
Mr Patrick Barrett questioned Binnsin relation to theinterview with Petith and
Thompson:®

Q. You told us before that you made up your mind as to what you
were going to tell the investigators about you working for Blue
Falcon?

A. Yes

Q. Andyouweregoing to confineit to afavour that had been done at
the spur of the moment?
A. Yes

%2 pIC Exhibit 97, barcode 5400237.
9 Operation Saigon Phase |, PIC Transcript, A M Binns, 22 February 1999, p. 304.
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>0

Wouldit befair to say that you were happy with the interview that
took place?
After it was completed?

Yes.
Yes, | gavetheanswersthat —or | wasabletojust tell the story that
| had made up in my mind that | was going to tell.

3.75 When questioned by Counsdl for the Commissioner of Police, Binnsadmitted
to lyingto theinternal investigators concerning hisunauthorised secondary
employment:*

Q

> O

Q.
A.

And | takeit you were happy with theinterview, asyoujust said to
Mr Barrett, because you'd lied to the investigators and got away
withit?

| was put in adifficult position, so —

No, perhaps you might just answer that question. You had lied to
the investigators and got away with it?

| knew that | wasin trouble and | was happy with theinterview at
theend of theday. There hasbeen some—it’s quite obviousthere
has been some untruthfulness in that interview.

You had lied, hadn’t you?
If you want to put it that way.

The answer isyes, isn't it?
Yes.

3.76  Whengiving evidence beforethe Commission Binnsfrequently answered that
he could not recall:®

Q

A.

On this occasion that you went to the dance party, was there any
arrangement made for you to work there before your arrival there?
Not that | recall

Did you go there with the intention that you might be able to be
employed there?
No.

Had you any discussions with anyone about being employed
there?
Not that | recall.

% Operation Saigon Phase |, PIC Transcript, A M Binns, 22 February 1999, p. 309.
% Operation Saigon Phase I, PIC Transcript, A M Binns, 16 February 1999, pp. 114-131.
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Q. Did you have a discussion with him [Murrant] about what had
happened at the dance party before you went for this interview?
A. Nottomy recollection.

Q. Did you have any discussion with him about what Mr King had
told Thomson and Petith about you working at the dance party?
A. 1don't believe so.

Q. Do you still maintain that you didn't go there pursuant to a
prearranged plan for you to work there that night?
A. Notthat | recall.

Q. Do you maintain till that the reason you worked there that night
was because you happened to be there and somebody else didn't
turn up?

A. That'swhat | believed.

That's what you believed?
That'swhat | said.

> O

Isthat what you say is the situation?
My primary reason wasto go there and then to go out with Richard
after.

>0

Q. Did you have a secondary reason to work there before you went
out?
A. Notthat | recall.

Oneof thedirectorsof Blue Falconwasformer Senior Congtable Peter Murrant.
During Binns evidenceto the Commission, tapesof intercepted conversations
between himself and Murrant wereplayed. After Binnsheard thetapesof the
tel ephone conversations between himsalf and Murrant leading up to the dance
party,® Binnsconceded that it was not the casethat he had attended the dance
party just to meet hisfriend Richard and go out with him afterwards, asoriginaly
aleged.”’

Binnswent ontotell the Commiss onthat hehad worked for Murrant’' scompany
prior tothedance party,®® and anumber of timessincethe dance party.® This
was at oddswith theinformation he supplied to theinternal investigatorsin
December 1998.1° Binns admitted to the Commission that he had lied inthe
internd interview. ™

% Operation Saigon Phase |, PIC Exhibit 8, barcode 5180376; PIC Exhibit 9, barcode 5180377; PIC Exhibit
10, barcode 5180378.

9 Operation Saigon Phase |, PIC Transcript, A M Binns, 18 February 1999, p. 240.

% Operation Saigon Phase |, PIC Transcript, A M Binns, 16 February 1999, p. 116.

9 Operation Saigon Phase |, PIC Transcript, A M Binns, 16 February 1999, p. 123.

10 Operation Saigon Phase |, PIC Exhibit 97, barcode 5400237.

101 Operation Saigon Phase |, PIC Transcript, A M Binns, 22 February 1999, pp. 309, 314.
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3.79 Binnsmaintainedin evidenceto the Commissionthat hewasnot paid directly
for the dance party job but that he had been out with Murrant on occasions
when Murrant had bought him drinks so hewas happy to do him afavour.1%
Headmitted however, that the mgjority of timeshewas paid $16 per hour for
thework hedidfor Murrant.1®

3.80 Murrant confirmed that Binns had worked for Blue Falcon on anumber of
occasionsapart from 13 November 1998. Murrant stated that Binnswaspaid
cash for thedance party on 13 November 1998 and other nightsheworked.*™

3.81 AswithBinns, Murrant’sinitial evidenceto the Commissionwasthat Binns
was asked to work on 13 November 1998 because heturned up with Richard
and they were short staffed.1®

3.82 Thetaped telgphone conversationscomprising Exhibits8, 9and 10 wereplayed
to Murrant. Exhibit 8 was ataped tel ephone conversation between Murrant
and an employee at Blue Falcon making arrangementsfor the employeeto
contact Binnsabout working at the‘ Botany job’ on Friday night. Exhibits9
and 10 were taped conversations between Binns and Murrant making
arrangementsfor Binnstowork on Friday night. Oncethesetaped conversations
were played to Murrant, he conceded that therewas aprior arrangementin
placefor Binnsto work on 13 November 1998.1%

ASSESSMENT OF EVIDENCE OF SENIOR CONSTABLE ANTHONY
BINNS’ INVOLVEMENT IN UNAUTHORISED SECONDARY
EMPLOYMENT

3.83 TheCommissonisof theopinionthat Binnsengagedin unauthorised secondary
employment and wasuntruthful inhisinternd interview with Petithand Thompson
when he stated that he did not receive payment for thework performed on 13
November 1998 and had not worked for Blue Fal con on any other occasion.

3.84 TheCommissionisaso of theopinionthat Binnswasuntruthful in hisevidence
to the Commission that therewasno prior arrangement for Binnstowork at the
dance party on 13 November 1998.

FORMER SENIOR CONSTABLE PETER MURRANT

3.85 Murrant resigned from the Police Service on 25 September 1998. Whilst he
wasdlill aserving policeofficer, hewasinvestigated for unauthorised secondary

102 Operation Saigon Phase I, PIC Transcript, A M Binns, 16 February 1999, pp. 128-129.
103 Operation Saigon Phase |, PIC Transcript, A M Binns, 18 February 1999, p. 244.
104 Operation Saigon Phase I, PIC Transcript, P J Murrant, 16 February 1999, p. 96.
105 Operation Saigon Phase I, PIC Transcript, P J Murrant, 16 February 1999, pp. 95, 139.

106 Operation Saigon Phase I, PIC Transcript, P J Murrant, 16 February 1999, p. 146; Operation Saigon Phase
I, PIC Exhibits 8, 9 and 10.
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employment and wasawarethat police needed approva to engagein secondary
employment inthe security industry.

Murrant had been aregistered director of Blue Falcon since 7 January 1998.
On 15 February 1999 Murrant gave evidence to the Commission that he had
been adirector sncethat date.’” Hisdirectorship of that company whilst till
aserving policeofficer wasclearly in breach of the Police Service secondary
employment policy.%®

Whentheinternd policeinvestigationinrelationto Binns secondary employment
took placein December 1998, Murrant, (although out of the Police Serviceby
that time) and King (adirector of Blue Fal con) described Murrant’sroleinthe
company asa’ consultant’. When King was asked by Petith and Thompson
whothedirectorsof BlueFalconwere, heomitted to mention Murrant, although
Murrant wasadirector at that time.

ASSESSMENT OF EVIDENCE OF FORMER SENIOR CONSTABLE
PETER MURRANT’'S INVOLVEMENT IN UNAUTHORISED
SECONDARY EMPLOYMENT

3.88

3.89

The Commission is of the opinion that Murrant engaged in unauthorised
secondary employment asadirector of asecurity company whileaserving
policeofficer.

TheCommissionisalso of theopinion that Murrant colluded withKinginthe
Binnsinvestigationto misrepresent Murrant’sroleinthe company at that time.

THE INVESTIGATION BY PETITH AND THOMPSON INTO BINNS’
UNAUTHORISED SECONDARY EMPLOYMENT IN THE SECURITY
INDUSTRY

3.90

3.91

On 3 December 1998, Detective | nspector M oore asked Petith and Thompson
to conduct theinvedtigationintowhether Binnsengagedin secondary employment
inthesecurity industry on 13 November 1998.1%

On7 December 1998 Petith and Thompson expressed their concernsto Moore
that theinvestigation might be compromised, because of their friendship with
Murrant and hisassociationwith BlueFalcon. Thiswasformally communicated
to Moore by memorandum on 7 December 1998.1° Notwithstanding their
concerns, Mooredirected themto carry out theinvestigation.

107

Operation Saigon Phase |, PIC Transcript, P J Murrant, 15 February 1999, p. 86.

108 Operation Saigon Phase |, PIC Exhibit 73, barcodes 5421428-5421438.

109

Operation Saigon Phase |, PIC Transcript, J R Thompson, 15 February 1999, p. 6.

10 Operation Saigon Phase |, Exhibit 3, barcode 5400280-5400282.
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3.92 Petithand Thompson duly carried out theinvestigation. Both gaveevidenceto
the Commissionthat they had carried out theinvestigation diligently and openly,
andwithintegrity.** Thompson al so stated that he had been impartial and
independent. However, inevidence, Thompson agreed that inthelr final report
to Inspector Moore dated 17 December 1998, they had not mentioned any
involvement of Murrant in theincident because he was not the subject of the
investigation. 2

3.93

Counsd for the Commissioner of Policesubmitted that in policejargon, it appears
that thisinvestigation wasa' non-investigation’, for thefollowing reasons:**

@

Binnswasinterviewed and readily conceded that he had worked on 13
November 1998. Binnsstated in evidence beforethe Commissionthat he
was not pressed on any point, and that hewas ableto givetheinformation
just ashewished intheinterview. No questionswere asked of him by
Petith and Thompson about hisworking in the security industry generaly
on other occasions, or any other work carried out by himfor Blue Fal con.

(b) Thompson and Petith interviewed King on 10 December 1998. Peter

©

Murrant was present to advise on legal and company matters.*** King
was adirector of Blue Falcon. Murrant was present at theinterview to
observeonly, however, hispresencethere asan observer isquestionable.
Hewas apparently there at the request of King for the purpose of giving
himadvice. 1t must be pointed out that therewas no information givento
Petith and Thompson by King that was not readily available by other
objectivemeans. Thompsonin hisevidence said that King told them that
Binnshad been employed ontherdevant date, and handed over pay sheets.
However Binnshad aready admitted that he had been so employed or that
he had worked on that night; the pay sheet wasfor theweek ending 22
November 1998, which was the wrong week, asthiswasfor the week
after theday in question.*®

Neither Petith nor Thomjpson obtained proper source documents. There
was no search performed with the Australian Securitiesand Investments
Commissionfor BlueFalconAgency Pty Ltd.** Thompson attempted to
blamethe State Intelligence Group (‘ SIG’) and ayoung Constable who
had apparently been asked to obtain these documents. Thompsonwas
shown the company search of Blue Falcon Agency Pty Ltd in cross-
examination; thisshowed that Murrant wasadirector of BlueFaconAgency

111

Operation Saigon Phase |, PIC Transcript, P J Petith, 15 February 1999, p. 29; Operation Saigon Phase I,

PIC Transcript, J R Thompson, 15 February 1999, p. 12.

112

Operation Saigon Phase |, PIC Transcript, J R Thompson, 22 February 1999, pp. 316-317.

13 p|C Exhibit 96, barcode 5713406.

114

Operation Saigon Phase I, PIC Transcript, ] R Thompson, 15 February 1999, pp. 15-16.

115 Operation Saigon Phase I, PIC Transcript, ] R Thompson, 22 February 1999, pp. 347-348.
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Operation Saigon Phase |, PIC Transcript, J R Thompson, 22 February 1999, p. 349.
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Pty Ltd from 7 January 1998.%" Asat 7 January 1998, Murrant was till
aserving policeofficer. Consequently at that stagehewasasoinbreach
of the Commissioner’s Instructionsregarding secondary employment in
thesecurity industry.

Thompson stated in evidencethat he did not have apersonal relationship with
Murrant.*®® However, he accompanied him to the Endeavour Room at the
Sydney Casino and watched him gamble, before Murrant’sresignation from
the Police Service; hea so interceded on Murrant’ sbehalf with the State Rail
Authority totry to place security work with Murrant’scompany.'® Heoriginally
denied contacting anyone at the State Rail Authority for Murrant, however,
when a taped conversation was played to him, he said that it jogged his
memory.'2°

Insubmissionsmade on behaf of the Commissioner of Police, it wasnoted that
the Commissioner of Policestill favoursatotal ban on secondary employment
and agreeswith Recommendations 50-52, made by JusticeWood in the Royal
Commisson.2 The Commissioner of Police stated that he has not been able
to adopt such a policy because of the intransigence of the NSW Police
Asocidion (‘ thePoliceAssociaion’). However, notwithstanding thisredtriction,
there hasbeen areview of the Policy, and afurther secondary employment
policy wasadopted in November 1999. Thecircumstancesinwhich secondary
employment isavailableto police officershave now been further restricted, and
thelevel of authorisation required to undertake secondary employmentin high
risk industries has been significantly increased; the approval of the officer’s
Region Commander isnow required, and aprobity assessment and risk/conflict
anaysisby Internal Affairsisrequired.

SERGEANT PAUL PETITH

3.96

3.97

Petith had been the subject of departmental chargesin 1995 for unauthorised
secondary employment inafamily security company, Leson Pty Ltd. Heresigned
hisdirectorship of that company asaresult. TheCommissionisof theview that
hisprior involvement in unauthorised secondary employment and thedisciplinary
action taken against him would leave no doubt that he understood the Police
Servicepolicy and guidelinesin rel ation to secondary employment.

Petith gave evidence beforethe Commission on 15 February 1999. Asat that
date he was a Detective Sergeant, attached to the City Central Local Area
Command, on secondment to the City East Region, Interna Affairs.

117 Operation Saigon Phase |, Exhibit 47, barcode 5180481.

118

Operation Saigon Phase |, PIC Transcript, J R Thompson, 22 February 1999, p. 344.

19 Operation Saigon Phase I, PIC Transcript, J R Thompson, 22 February 1999, pp. 338-340.

120 Operation Saigon Phase |, PIC Exhibit 45, barcode 5180452; Operation Saigon Phase |, PIC Transcript, ]
R Thompson, 22 February 1999, pp. 338-340.

121 Operation Saigon Phase |, PIC Exhibit 96, barcode 5713406.
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3.98

3.99

3.100

Petith wastasked with Thompson on Thursday 3 December 1998 to conduct
theinvestigationinto Binns' unauthorised secondary employment. Petith
submitted amemo thefollowing Monday to I nspector Moore, stating that over
the weekend he had become aware that Murrant, amutual friend of hisand
Thompson's, was linked with the company Blue Falcon and that he and
Thompsonwerein Murrant’s company on asemi-regular basis.'2

Petithinitialy told the Commission that hedid not have any businessdedings
with Murrant.3

After listening to an intercepted tel ephone conversation between himself and
Murrant on 3 December 1998,'2* Petith admitted to the Commission that he
had discussed with Murrant the question of work for employeesof Leson Pty
Ltd,* and that hisdisclosureto Moore about hisrelationship with Murrant
wasincomplete. Theconversation included thefoll owing exchange: %

PM = Peter Murrant

PP = Paul Petith

(ui) = unintelligible

PM: (ui), did you come um to some um, did you think (ui)?

PP Yeah, well, what um, what | think Ann wantsto do isshewantsto
um ah um more or less | think she wants to sub contract to you.

PM: Yeah.

PP. So she'll supply the people but she will take on the insurances
and all that sort of stuff.

PM: Yep. Yep.

2

But | am just um wondering because Saturday night | am a bit
short.

PP. Mate, she'd be more than happy to help you.

PP (ui) certainly, so, I'll get you, now | told Tim um that you were
going to giveher acall, that you, he was going you were going to
givehimacall at some stage.

PM: Yep.

122 Operation Saigon Phase |, PIC Exhibit 97, barcode, 5400237.

123 Operation Saigon Phase |, PIC Transcript, P J Petith, 15 February 1999, p. 42.

124 Operation Phase |, PIC Exhibit 71, barcode 5180447.

125 Operation Saigon Phase I, PIC Transcript, P J Petith, 25 February 1999, pp. 589-590.
126 Operation Phase |, PIC Exhibit 71, barcode 5180447.
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So you don't need to discuss um, so you can tell him that you're
discussing the finances with Annie, that’s not a problem.

Yep.

Just tell him what you need in relation to people.

Yep. OK. What'sthe...

And he'll start doing thering around and ah ...

3232 3

3

And I'll get Ann to do the paperwork and fax it through to you
tonight.

3.101 Petith agreedthat hedid not want hisdealingswith Murrant to comeout inthe
Binnsinvestigation becauseit might suggest hehad agrester involvementinhis
wife'ssecurity company, Leson Pty Ltd, than wasthe case.*’

3.102 Petithdid not have gpprova to engagein secondary employment. Heconceded
inevidencethat he may have contacted somebody for hiswifewhilehewasat
work. Healso said that he might have edited afilefor her while hewas at
work.?® Petith had alLeson Pty Ltd directory in hishard drive at work, and
admitted that he created and updated documentswhile at work.1?°

3.103 Petith admitted in evidence that he was engaging in activity that required
permission under the secondary employment policy.**

ASSESSMENT OF EVIDENCE OF SERGEANT PAUL PETITH’S
INVOLVEMENT IN UNAUTHORISED SECONDARY EMPLOYMENT

3.104 TheCommissionisof theopinionthat prior to 3 December 1998 Petith engaged
insecondary employment inasecurity company without Police Servicegpprova.

3.105 TheCommissionisalso of theopinionthat Petith wasuntruthful to Mooreand
untruthful in hisevidenceto the Commisson about hisrel ationshipwith Murrant.

ASSESSMENT OF EVIDENCE OF FORMER SENIOR CONSTABLE
PETER MURRANT’S BREACHES OF THE SECURITY INDUSTRY
ACT 1997

3.106 Murrant’sevidenceabout hisroleinthesecurity industry appearedtobeevasive.
Hecdlamedthat heonly formally learned at thetimeof the Commission hearings
in February 1999 that he had been registered as adirector of Blue Falcon
Security Pty Ltd since January 1998. Hemaintained that hehad not engagedin

127 Operation Saigon Phase |, PIC Transcript, P J Petith, 25 February 1999, p. 594.
128 Operation Saigon Phase |, PIC Transcript, P J Petith, 15 February 1999, p. 47.

129 Operation Saigon Phase |, PIC Transcript, P J Petith, 25 February 1999, p. 603.
130 Operation Saigon Phase I, PIC Transcript, P J Petith, 25 February 1999, p. 620.
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3.107

3.108

security dutiesuntil presented with evidencethat depicted him performing such
duties®® Hethen agreed that he had performed security dutiesand had hel ped
out onthedoor at the dance party on 13 November 1998.2*? It was obvious
from Murrant’ sevidencethat hewasawarehislack of asecurity licenceunder
the Security Industry Act 1997 meant hewas unlicensed to perform the security
dutiesin question.'*

Further, arecorded tel ephone conversation between Murrant and oneof his
co-directors, Graham Edwards, on 31 December 1998, indicated that
Murrant had reason to hide from the licensing police while working at the
Greenwood Hotd that night. Murrant’sevidence confirmed that hedid perform
dutiesof asecurity naturethat evening.*®

The Commissionisof theopinion that Murrant did engagein security duties
whilst unlicensed to do so and that hewas untruthful in hisevidenceto the
Commissioninrdationthereto.

DUTY BOOKS

3.109

3.110

3111

Duty books areissued to designated detectives, plain clothespolice, trainee
detectives and some other police officersof senior rank, for the purpose of
recording their duty onadaily basis. Those booksare used asamanagement
tool to record hoursand the place of duty and to record such thingsasovertime
and shift allowances, aswell asrecording rest daysand periodsof leave. Duty
books are an accountable record and they areissued to theindividual police
officer concerned. Eachbook carriesitsownindividual identification number
for accountability purposes. Thereisarequirement for policeofficerstoreturn
those duty booksto the station of issue once compl eted.

Duty books can be used as an aid to a police officer in the preparation of
statementsfor court proceedingsand asan aid to the police officer in giving
evidencein court. Assuch, they arevery important documentsand it isexpected
that an officer’sduty book will adequately and accurately reflect duty carried
out by that officer.

Thompson joined the Police Service asacadet in 1962. Hewas promoted to
Sergeant in 1979, and to Senior Sergeant in 1988. Asat 15 February 1999 he
wasdtachedtothelnterna Affairsinvestigation Section of the City East Region.
At theend of 1998 both he and Petith were seconded to Task Force Hessan.

181 Operation Saigon Phase |, PIC Exhibit 7, barcode 5393909.

132 Operation Saigon Phase |, PIC Transcript, P J Murrant, 16 February 1999, pp. 138-139, 214.

133 Operation Saigon Phase I, PIC Transcript, P J Murrant, 15 February 1999, p. 89; 16 February 1999, pp.
214, 216-218, 221-222.

134 Operation Saigon Phase |, PIC Exhibit 26, barcode 5180389.

135 Operation Saigon Phase I, PIC Transcript, P J Murrant, 17 February 1999, pp. 225, 228.
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3.112 Counsd Assgting questioned Thompsoninrdationto hisduty book. Thompson
admitted that his duty book was sometimes left for days or weeks without
beingfilledin, notwithstanding the Commissioner’sInstructionsthat the duty
bookswereto provide acontemporaneous record: %

Q
A.

> O

> O

> O

> O

Q
A.

3.113 Onor about 11 February 1999 Thompson was served with aNoticeto Produce

Isit normal for aduty book to be checked once a month?
It can be so, yes.

What's the requirement of the Police Service? Isthere one?
| think it's supposed to be done on aregular basis, but I'm not
certain of that fact.

You are supposed to fill it in each day; isthat right?
Supposed to, yes.

Your practice has been sometimes to leave it longer than that,
sometimes days or even aweek, without fillingitin?

Yes, | just can’'t recall how long. But | haveleftit. | shouldn’'t have,
but | have.

Senior Sergeant, on this duty book question, is it not the
Commissioner’ sinstructionsthat duty books be checked weekly?
Yes, that could be so.

So far as your duty book is concerned, was that checked weekly?
No.

Was it checked fortnightly?
| don’t think so.

How often wasit checked?
| think about amonth or so. |’m not certain.

(documents) from the Commission. Thompson went on leavein December

1998, and returned from leave on or about 18 January 1999. Asat thedate he
returned from leave, 18 January 1999, hisduty book had not beenfilledin

since 25 November 1998.

136 Operation Saigon Phase I, PIC Transcript, J R Thompson, 22 February 1999, pp. 319-323.
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3.114

3.115

3.116

3.117

3.118

Thompson wasshown photographsof hisduty book, which weretaken covertly
on 14 January 1999. The photographsshowed that hisentry of 25 November
1998 was not completed,®” and as at 14 January 1999, it was blank from 25
November 1998.1% |t appearsthat after he was served with the Notice to
Produce (documents) from the Commission, he brought hisduty book upto
dateto cover the period from 18 January to 11 February 1999.%*°

Another matter of concernwasthefact that Thompson did not know the Police
Servicerequirement regarding checking of duty books*® The Commissioner’s
Instructions provided that duty bookswereto be checked weekly. Asoutlined
aboveintheextract of Thompson’sevidence, Thompson’'sduty bookswere
not checked weekly, and hewas not even certainif they were checked ona
monthly basis.**

Thompson conceded that prior to hisgoing on leave, he could not remember
how long hisduty book was behind, that is, for what period of timeit had not
been completed. Hemadethefoll owing concess onwhen questioned by Counsel
Assding:1#

Q. Mr Thompson, could it be that your duty book has been filled in
and checked, subsequently checked, on dates after the dateswhere
the checking signatures appear?

A. Yes,itcouldbe...

Petith inhisevidence stated that he could have been aweek behindin completing
his duty books. However, he agreed that when he received the Notice to
Produce the booksto the Commission, he brought the duty books up to date
and heand Thompson cross-checked each other’ sbooks ™2 Petith also admitted
that he had endorsed in Thomson’sduty booksa'* ... number of checkingsthat
weren't doneon theday that appears .14

Petith also conceded that his checking of Thompson’s duty book gavethe
appearance of it having been donein accordance with the Commissioner’s
Instructions, and that it could be mid eading, athough he stated that was not
hisintention.’*

137 pIC Exhibit 44C, barcode 5180448.
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Operation Saigon Phase |, PIC Transcript, J R Thompson, 22 February 1999, pp. 335-337.
Operation Saigon Phase |, PIC Transcript, A M Binns, 22 February 1999, p. 329.
Operation Saigon Phase I, PIC Transcript, ] R Thompson, 22 February 1999, pp. 319-321.
Operation Saigon Phase I, PIC Transcript, ] R Thompson, 22 February 1999, pp. 323-324.
Operation Saigon Phase |, PIC Transcript, J R Thompson, 22 February 1999, p. 331.
Operation Saigon Phase |, PIC Transcript, P J Petith, 25 February 1999, p. 571.
Operation Saigon Phase |, PIC Transcript, P J Petith, 25 February 1999, p. 573.
Operation Saigon Phase |, PIC Transcript, P J Petith, 25 February 1999, p. 577.
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3.119 Both Thompson and Petith were of theview that when asenior officer checked
aduty book, it wasreally aformality, and the purpose wasto check starting
time, finishing timeand med times. Petith agreed that it would beagood thing
for senior officersto check theveracity of entriesonarandom basis.

3.120 Asfar asthe Commissioner of Policeisconcerned, supervisorsshould aways
check duty books. This may be done on arandom basis or in atargeted
manner. Consequently, Counsel for the Commissioner of Police submitted that
thereisno necessity for the Commission to makeany recommendation pursuant
to section 14(c) of the Police Integrity Commission Act 1996.

3.121 Thisisanareaof concernthat hasbeenidentified by the Commissioninprevious
hearingsand Reports. 1tisnoted inthe Commission’sReport on Operation
Belfast that: 14

While other record sources may contain detailed information about
particular events, the duty book remainsthe onerecord of the activities
of a particular officer over a set period of time and retains a unique
importance.

3.122 Duty booksare meant to beacontemporaneousrecord. ‘Back filling’ of duty
books placestheir accuracy under question. Whilethe Commissionisunable
to comment on how widespread the practice of back filling duty booksis, or
indeed how often supervisors check duty books, it istroubling that thisissue
hasbeenidentified intwo separate and unrelated Commission hearings.

146 police Integrity Commission, Report to Parliament Operation Belfast, October 2000, p. 145.
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4. SAIGON PHASE lI

BACKGROUND TO SAIGON PHASE Il

4.1  On1November 1999 the Commission commenced its hearing relating to
Operation Saigon 1.

4.2  Atthecommencement of Saigon Il public hearings, Commissioner Urquhart
announced the general scopeand purpose of the hearing wasto investigate:

(i) allegations concerning the involvement of current and former
members of the New South Wales Police Service in the use and
supply of prohibited drugs;

(i) alegations that Rodney Podesta and Anthony Dilorenzo were
affected by drugs and/or acohol at thetimethey wereinvolvedin
thefatal shooting of Roni Levi at Bondi Beach on 28 June 1997,

(i) allegations of corruption or misconduct by members of the New
South Wales Police Servicein theinvestigation of thefatal shooting
of Roni Levi at Bondi Beach on 28 June 1997; and

(iv) alegationsthat members of the New South Wales Police Service
are associating with suppliers of prohibited drugs and releasing
information regarding police methodol ogies and investigations.

4.3  TheSaigonll public hearingsfocused primarily on paragraphs (i) and (ii) and
to alesser extent, paragraph (iv) of the general scope and purpose. For the
purposeof Saigon 1, paragraph (i) of the general scopeand purposeinvolved
aninvestigation of allegations of the use and supply of prohibited drugs by
Rodney Podestaand Anthony Dilorenzo. Paragraph (i) of the general scope
and purposeinvolved theinvestigation of alegationsthat Podestaand Dilorenzo,
who were at that time serving police officers, were affected by drugsand/or
alcohol at thetimethey wereinvolved inthefatal shooting of Roni Levi on
Bondi Beachon 28 June1997. Paragraph (iv) of the genera scopeand purpose
touched upon certain associ ations of Podestaand Dilorenzo with other persons.

147 Operation Saigon Phase II, PIC Transcript, Commissioner Urquhart, 30 September 1999, p. 2.
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USE AND/OR SUPPLY OF PROHIBITED DRUGS AND
ASSOCIATION WITH DRUG SUPPLIERS

CONSTABLE RODNEY PODESTA

4.4

4.5

4.6

4.7

4.8

Podestajoined the Police Servicein May 1995 and resigned from the Police
Servicein March 1998.18 Consideration of paragraphs (i) and (iv) of the
general scopeand purposewith respect to Podestainvolvesan examination of
hisrelevant conduct between May 1995 and March 1998. Paragraph (ii) of
the general scopeand purposeinvolvesamorespecificinquiry concerning the
relevant activities of Podestaapproximateto 28 June 1997.

Inthissection of the Report, attentionwill begiventotheevidencealegingthe
useand supply of prohibited drugs by Podesta between May 1995 and March
1998 and evidence all eging associ ations between Podesta and suppliers of
prohibited drugsin that period.

Podesta gave evidencein Saigon | and 11 concerning his use of prohibited
drugs. Headmitted the use of cannabisasateenager with hislast use at about
20yearsof age® Headmitted to the use of cocaine and ecstasy commencing
around November or December 1997.1%° With respect to the supply of
prohibited drugs, Podestaadmitted in Saigon | that he agreed on 28 February
1998 to purchase 3.5 gramsof cocainefrom Easton Jamesfor the purpose of
cutting it and supplying it to SA14. On 9 December 1999, Podesta was
sentenced to four months imprisonment to be served by way of periodic
detention following hispleaof guilty to acharge of supply prohibited drug
arising fromtheevents of 28 February 1998.

Podesta denied the use and supply of prohibited drugs beyond the conduct
admitted by himin evidence before the Commission. Therewasabody of
evidencebeforethe Commission, going far and beyond that admitted by Podesta
inevidence, alleging the useand supply of prohibited drugsby Podestawhilst
hewasaserving policeofficer. Itisnecessary to examinetheevidenceof use
and supply of drugsby Podesta.

Thisevidencefallsinto four different categories, each of whichiscapable of
throwing light upon other categories:

i. Podesta’sdrug useprior to joining the Police Servicein 1995;

148

Operation Saigon Phase Il, PIC Transcript, R J W Podesta, 1 November 1999, p. 5.

149 Operation Saigon Phase II, PIC Transcript, R J W Podesta, 1 November 1999, pp. 34-35.
150 Operation Saigon Phase Il, PIC Transcript, R J W Podesta, 1 November 1999, pp. 12, 35-36; Operation
Saigon Phase IlI, PIC Transcript, R J W Podesta, 15 November 1999, pp.594-595.
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ii. Podesta’suseand supply of prohibited drugs between May 1995 and 27
June 1997,

iii. Podestalsuseand supply of prohibited drugs after 28 June 1997: and

iv. Podesta sassociationwith drug suppliers.

DRUG USE BY PODESTA BEFORE JOINING THE POLICE SERVICE
IN 1995

4.9

4.10

Evidencewasgiven by codenamed witnesses SA9 and SA 12 concerning drug
use by Podesta before hejoined the Police Servicein 1995. SA9 said that
Podestaand he might have smoked a(cannabis) joint together in their youth. ™!
When SA9 learned that Podestawasto join the Police Service, hegavehim
some ‘friendly advice’ that he would have to make a‘turnaround in [hig]
lifestyle .22 The Commission isof the opinion that SA9 sought to play down
thereasonfor him giving such adviceto Podestain 1995, but theclearly available
inferenceisthat Podesta'slifestyleat that timerequired significant dteration if
hewasto fulfill thedutiesof alaw-abiding police officer.

SA12 met Podestain about 1992 whilst she was working at the Cauldron
Nightclub.**® Thereafter, she and Podestabecamefriends. Prior to hisjoining
the Police Service, SA12 was aware that Podesta was using cocaine and
ecstasy.™ She admitted using cocaine in Podesta’s presence prior to him
joining the Police Service. Heused cocainein her presenceonceor twicein
that period.™ SA12 did not see Podestatake ecstasy in her presenceprior to
himjoining the Police Service, but shewasawarethat hewas affected by the
drug while hewasin her presence.’® When Podestatold her that he was
joining the Police Service, hetold her that ‘ hedidn’t want to takedrugs and
that he wanted to do the right thing and be able to help people instead.*’
SA12 agreed that she had told Commissioninvestigatorsin September 1999
that when she heard hewasjoining the Police Service, ‘| sort of hopedit’d
sraighten himout alittle bit morethan anything. Heyeah he needed akick up
thearseand | though thismight be good for him so | wished him good luck’ 1%
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Operation Saigon Phase IlI, PIC Transcript, SA9, 3 November 1999, p. 233.
Operation Saigon Phase II, PIC Transcript, SA9, 3 November 1999, pp. 235-236.
Operation Saigon Phase IlI, PIC Transcript, SA12, 10 November 1999, p. 317.
Operation Saigon Phase IlI, PIC Transcript, SA12, 10 November 1999, p. 318.
Operation Saigon Phase II, PIC Transcript, SA12, 10 November 1999, pp. 318-319.
Operation Saigon Phase IlI, PIC Transcript, SA12, 10 November 1999, p. 319.
Operation Saigon Phase IlI, PIC Transcript, SA12, 10 November 1999, p. 319.
Operation Saigon Phase II, PIC Transcript, SA12, 10 November 1999, pp. 329-330.
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411

4.12

4.13

Submissonsweremade on behaf of Podestawhichwerecritical of theevidence
of SA12. Regard hasbeen had to those submissons, however, the Commission
isof theopinionthat SA12 provided credibleand reliable evidenceindicating
cocaine and ecstasy use by Podestaprior to hisjoining the Police Servicein
May 1995.

Although SA9 maintainsthat Podestahad, to hisknowledge, only used cannabis
inearlier years, SA9 proffered adviceto Podestain about 1995 concerning his
need to change hislifestylegiven hisintention to join the Police Service. The
evidenceof SA12 and SA9 suggestsalifestyleinvolving prohibited drug use by
Podestaprior to hisjoining the Police Service.

Itisnoteworthy that Detectivelnspector Jones, whilst giving evidencein Saigon
I11, referred to inadequate checks being made in connection with Podesta's
applicationtojointhe Police Service. Thisrelated to hisemployment at the
Piccolo Bar at Kings Cross, an establishment regarded ashigh risk with respect
tocriminal and drug activity.™® Podestamaintained that he had not observed
the use or supply of prohibited drugsat the Piccol o Bar athough he understood
that drug use and supply took placethere.®

USE AND SUPPLY OF PROHIBITED DRUGS BY PODESTA
BETWEEN MAY 1995 AND 27 JUNE 1997

4.14

4.15

Asmentioned previously, Podesta denied atogether the use and supply of
prohibited drugsin this period. Thereis substantial evidence before the
Commissonthat Podestd slifestyle, inparticular inthefirst hdf of 1997, involved
regular attendancesat nightclubswhere prohibited drug use wascommon. It
is, of course, not unlawful for an off-duty police officer to attend nightclubs.
However, regular attendanceat nightclubswhere prohibited drug useiscommon
may giveriseto certain inferences concerning the actionsand intentions of
those attending. Theevidence may also servetofortify and placein context
other direct evidenceof prohibited drug useby Podestainthisperiod. It should
a0 be observed that regular attendances by off-duty policeofficersat premises
believed to be used for the supply and use of prohibited drugsgivesriseto
particular difficultiesfor police. Thiswasrecognised inthiscasewhen Chief
Ingpector Baker barred off-duty police officersfromthe Bondi Patrol attending
theLiberty LunchinApril 1997.1

The Commissionisof theopinion that evidence of Podesta slifestylewhilsta
serving policeofficer and before the shooting generally supportsother direct
evidenceof prohibited drug useby himinthat period. That direct evidencewill
bereferred to below. For present purposes, it isappropriateto notethat the

159 Operation Saigon Phase III, PIC Transcript, P D Jones, 21 February 2000, p. 43.
160 Operation Saigon Phase II, PIC Transcript, R ] W Podesta, 2 November 1999, p. 91.
161 Operation Saigon Phase Il, PIC Transcript, R R Baker, 4 November 1999, p. 250.
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evidencerevealsthat Podestaattended, in thefirst half of 1997, nightclubs
including the Liberty Lunch, Byblosand the Black Market Nightclub. Podesta
saidthat he*wouldn’t know’ about drug useat these nightclubsinthe period up
tomid-1997 andthat he‘ never saw anything’ there.> The Commission heard
evidencefrom anumber of personsthat Podesta' scircle of friendsincluded
usersof cocaine and ecstasy. Thecircle of friendsincluded Ronald Quin,
codenamed witnesses SA2, SA10, SA11, SA16 and Mark Dilorenzo (Anthony
Dilorenzo’ sbrother, who isa so sometimesknownasMark Lorenzo). Podesta
said that hedid not know or suspect that any of these personswere prohibited
drug usersinlate 1996 and in thefirst half of 1997.1% The Commission has
cons dered Podesta sassociates and the placesfrequented by himin the period
late 1996 to mid-1997 for the purpose of assessing evidence concerning his
alleged drug useand supply. The Commissionisof theopinionthat Podesta's
evidence strains credibility when he stated that he did not know of or suspect
prohibited drug useby hisfriendsnor sugpect prohibited drug useat thenightclubs
hefrequented.

Itisingtructiveto examine Podestal sassociation with theLiberty Lunch. SA13
said that Podesta was one of about six customers who were trusted by
management to have abar tab without acredit card swipe.’®* SA13 described
regular drug useat the Liberty Lunch,’®® and said that when the Liberty Lunch
was owned by Kieran O’ Connor, ‘it attracted energetic peopl e, peoplewho
hadalustforlife 2% SA12 spoke of drug use at the Liberty Lunch stating that
‘everybody e sedid pretty much that wasthere " Renee Robertshaw, Ronald
Quin'sgirlfriend and afriend of Podesta's, gave evidence of cocaineand ecstasy
useat theLiberty Lunch.’® Jamesreferred to cocaine use on the premises.’®
SA15 said that customerstold him that cocaine was used on the premises.t
O’ Connor believed that therewas drug taking on the premises.'* Thethen
Patrol Commander at Bondi, Chief Inspector Baker, spoketo Podestaon 21
April 1997 and instructed him not to attend the Liberty Lunch unlessonduty as
itwashelieved that therestaurant was' tradingindrug activities 12 The evidence
before the Commission revealsasubstantial foundation for Baker’s belief
concerning drug activity at the Liberty Lunch. Podestalscloseassociationwith
the Liberty Lunch and itsmanagement, Jamesin particular, makeshisasserted
ignoranceof drug activitiesdifficult to accept.
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Operation Saigon Phase Il, PIC Transcript, R J W Podesta, 16 November 1999, pp. 623-624.
Operation Saigon Phase I, PIC Transcript, R J W Podesta, 16 November 1999, p. 623.
Operation Saigon Phase IlI, PIC Transcript, SA13, 11 November 1999, p. 428.
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4.17 Itisgppropriatenow toturntothedirect evidenceof useand supply of prohibited
drugsby Podestaduring thisperiod. SA10told the Commissionthat he, Podesta
and James used cocainein the upstairs office at the Liberty Lunch in about
February or March 1997:17

Q. Did you ever see Rodney Podesta use prohibited drugs?
A. Yes

What drugs did you see him use?
Cocaine and ecstasy.

>0

Did you see him use cocainein thefirst half of 19972
Yes.

> O

When wasiit that you first saw him use cocaine?
Probably about February, March.

> O

Where was it that you saw him use cocaine on that occasion?
At arestaurant in Bondi called Liberty Lunch.

> O

Q. What part of Liberty Lunch was he in when you saw him use
cocaine?
A. Theupstairs office.

Q. Did James use cocaine on that occasion as well, to your
observation?
A. Yes

Q. Did you use cocaine on that occasion?
A. Yes

4.18 Jamessaidthat thismay havebeen possible but he could not recall it, although
helater suggested that if it occurred, it would have been after the L evi shooting.t
Between February-March and the end of June 1997, SA10 saw Podestause
cocaine on about half adozen to adozen occasionsat anumber of locations,
including the Liberty Lunch, Byblosnightclub and Kieran O’ Connor’sresidence
inDarlinghurst.r™ SA10 said that he had seen Podesta using ecstasy at the
Liberty LunchandtheByblosnightclubinthefirst half of 1997, dthough hehad
never seen Podesta supply prohibited drugs,'® apart from Podesta giving
cocaineto SA10.17

173 Operation Saigon Phase I, PIC Transcript, SA10, 3 November 1999, pp. 184-185.

174 Operation Saigon Phase II, PIC Transcript, E B James, 4 November 1999, pp. 285-286.
175 Operation Saigon Phase II, PIC Transcript, SA10, 3 November 1999, p. 186.

176 Operation Saigon Phase Il, PIC Transcript, SA10, 3 November 1999, p. 187.

177 Operation Saigon Phase II, PIC Transcript, SA10, 3 November 1999, p. 198.
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SA2 provided information to the Commission, in effect, by way of induced
examination by video link that was not sworn or affirmed for jurisdictional

reasons.'® The Commission isnot bound by the rules of evidence and can
informitself on any matter in such amanner asit considers appropriate.t

SA2told the Commissionthat shehad met Podestain early 1997 at the Liberty
Lunch, and that they went out for atimeand frequented the Liberty Lunchand
other clubsincluding Byblosand Sugareef.’® According to SA2, Podesta
provided her with cocaineand used it himsdlf a Byblos, and Sugareef Nightclub
andtheLiberty Lunch Café.®! SA2 told the Commission that she had seen
Podesta sell cocaine to persons at the Liberty Lunch.’®2 Podesta denied
alegationsof SA2 that he had used and supplied prohibited drugs. Heasserted
that hehad a‘ onenight sand’ with SA2 but that therewasno ongoing relationship
with her. Podestasaid that shewastelling personsthat hewasher boyfriend
andthat inhisview shewas*astalker’ .28

Podestawastaken to therecordsof telephonecallsmadeby himto SA2inthe
first half of 1997.%% The Commissionisof theview that the pattern of calls
made by Podesta to SA2 revealed in Exhibits 20C-23C supports SA2's
description of the relationship with Podesta. Podestarang SA2 13timesin
February 1997 and six timesin March 1997. TheCommissionisof theopinion
that, despite Podestal sassartiontothe contrary,™® the callsindicate that Podesta
and SA2 had arelationship involving regular contact for about amonthin
February 1997 and early March 1997 with occasiond contact thereafter. This
isquiteinconsistent with the scenario suggested by Podesta of aone-night
gandfollowed by SA2*staking' him. Recordsof calsmadeby SA2to Podesta
during thisperiod,*®® do not detract from thisview. They show a pattern of
callsfrom SA2to Podestain the period of February and March 19997 witha
sgnificantly lesser number of callsfrom her to himinApril and May 1997. In
assessing any criticismsto be made of information provided by SA2, itis
necessary to bear in mind other evidence before the Commission that bears
upon the probability of her account being correct. Reference hasalready been
madeto some evidencethat fitsinto thiscategory.

Theevidenceof SA11 aso shedslight onthistopic. SA11 met Podestaabout
two months before the shooting of Mr Levi on 28 June 1997.8" At that time,
SA11 wassharing aflat with SA16 who, to SA 11'sknowledge, wasinvolved
inthe use and supply of prohibited drugs.’® SA11 met Podestawhen his

178 Operation Saigon Phase Il, PIC Transcript, SA2, 10 November 1999, p. 335.
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180 Operation Saigon Phase I, PIC Transcript, SA2, 10 November 1999, pp. 339-341.
181 Operation Saigon Phase I, PIC Transcript, SA2, 10 November 1999, pp. 341-342.
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4.22

4.23

flatmate, SA16, invited Podestaover totheflat.’®® SA11 had seen Podestaat
Byblosand the Black Market clubsprior to thefatal shooting.® SA11 also
saw Podesta at the Liberty L unch, Dancers and the Q Bar athough hewas
uncertain asto whether these occasionswere before or after the shootingin
June 1997.1%! SA11 described an occasion when he and Podestawent to a
party at Darling Point following attendance at the Black Market.*®2 Cocaine
was being used openly at the party at Darling Point, despitethe presenceof a
police officer (Podesta).’®® AsSA11 stated, ‘ he[Podesta] wasn’t in police
mode, hewasdefinitely inhumanmode .1** SA11 said that he was under the
impression that Podestawasauser of prohibited drugsat thetime of the party
inDarling Point. Thisimpressionwasbased upon thefact that Podestawasat
the Black Market Nightclub and the company hewaswith.’®® SA11 said that
he could not specifically remember Podestausing cocaineat the Darling Point
party, but ‘if therewasone[line of cocaine] being offered to him, hewould
havetakenit’ .2

Theevidenceof SA 11 supportsafinding that Podestawasauser of prohibited
drugsinthemonthsprior to the shooting of Mr Levi on 28 June1997. SA11
was a good friend of Podesta at the time he gave evidence before the
Commisson¥ SA11’sevidencefortifiesthe opinion of the Commission, as
mentioned previoudy, concerning Podesta slifestyleinvolvingadrug-usingcircle
of friends and the frequenting of nightclubswhere prohibited drug use was
common.

SA17 gave evidence of an incident at the Soho Bar, which, from other
evidence,'® appearsto have occurred in early to mid-May 1997. SA17,a
former policeofficer, knew Anthony Dilorenzo. Whilst doing security work at
the Soho Bar, SA 17 encountered three personsinacubiclein themaletoilets.
There had been drug use previously in the toilet cubicles at the Soho Bar.
SA17 had encountered several personsin atoilet using drugs prior to this
incident.*® Onthenight of theincident, SA17 instructed the personsto come
out of thecubicle. Thethree men came out and mentioned that they werethe
policeand apolice badgewasshown.?® SA17 believed that one of the men
was Podesta. One of the other men spoke with an American or Canadian
accent and SA 17 considered that he might have been Anthony Dilorenzo’s
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brother®* Anthony Dilorenzo wasin the bar outside and the men who emerged
fromthetoilet wakeduptohim22 SA 17 mentioned thisincident to the owners
of the Soho Bar. Theincident cameto the attention of Chief Inspector Baker
and Senior Constable Cooper of Bondi Policewho reporteditto Mr Richmond
of Internal Affairs on 27 May 1997.2% Although SA17 does not make a
certainidentification of Podestaas one of themen inthe Soho Bar toilets, the
surrounding evidence supportsthe conclus onthat Podestawasin fact thereon
that occasion. Theevidencepointsto Mark Dilorenzo being themaninthe
cubiclewith the American or Canadian accent. SA17’sevidence provides
further support for afinding that Podestawasauser of prohibited drugsinthe
first haf of 1997.

Eventsthat occurred between mid-May 1997 and 27 June 1997 shed further
light onthe Soho Bar incident and theevidenceof SA17. Detective Tchakalian
of Internal Affairs contacted SA17 on 17 June 1997 to discussthe Soho Bar
incident.? At 4.44pm on 21 June 1997, Anthony Dilorenzo rang SA17 and
had aconversation that |asted for fiveminutesand 23 seconds. SA17 said that
he advised Anthony Dilorenzo that theincident at the Soho Bar was*astupid
thingtodo’. Accordingto SA17, Anthony Dilorenzo knew what hewastalking
about and said that hewasnot involvedinthesituation.?® SA17 said that he
could havetold Dilorenzoin thistel ephone conversation thet hehad been spoken
to by an Internal Affairsofficer about the Soho Bar matter but could not recall
if hehad doneso.2® Dilorenzo wasvaguein his evidence about this call . %"
Dilorenzo, however, asserted that SA17 did not tell himthat Internal Affairs
wereinvestigating any incident at the Soho Bar.?® Theinferenceisavailable,
however, that SA17 did tell Dilorenzo of theInternal Affairsinvestigation.

On 26 June 1997, afunction took place at the Coogee L egion Club to mark
the closureof theBondi Patrol. Therestructuring of the Police Servicefrom 1
July 1997 wasto see Bondi being absorbed into the Waverley Patrol. The
function was organised by then Senior Constable Michael Cooper.®® A large
number of policewho had served at Bondi attended the function, including
Podesta, Dilorenzo and Constable Patrick Brown. Brown said that thefunction
wascalled ‘the Bondi wake' .2 Cooper gave evidence of aconversation at
the Coogee L egion Club involving Podesta, Dilorenzo, Brown and himself.
Cooper said that Podestaappeared upset and was ' quiteincensed’ that Internal
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4.26

4.27

Security weremaking inquiriesat the Liberty Lunch* asto whether he[Podestd]
wasinvolvedinthesdeand supply of drugsfromthat restaurant’ ! According
to Cooper, Dilorenzo said to Podesta, ‘ shut up Rod, | told you, we' re not
going to talk about this'. Podestasaid to Cooper, ‘Why arethey doing it?
What information havethey got? Cooper said, ‘| don’t know, | don’t know’.
Dilorenzo said ‘ Fuck em, let em proveit’ .22

According to Cooper, Podestasaid that before he had learned of the Internal
Affarsinquirieshehad been contacted by an old girlfriend and shehad organised
ameeting with Podestaand Dilorenzo. Duringthemesting, theformer girlfriend
placed amobile phone onthetable and moved it towards Podestaor Dilorenzo
depending upon who wastalking at thetime. Podestasaid that hethought this
was odd behaviour and wasat alossto understand why thegirl had contacted
him.23

Brown saidin evidencethat it was possi ble that such aconversation took place
at the Bondi wake on 26 June 1997 dthough he could not recall it.24 Podesta
denied that such aconversation ever occurred.?® Podesta acknowledged that
he had ameeting with an ex-girlfriend, but that he could not recall when it took
place. Podestaa so said that Dilorenzo wasnot present at the meeting with the
ex-girlfriend.#® Dilorenzo could not recall aconversation to that effect at the
function on 26 June 19972

ASSESSMENT OF THE EVIDENCE OF THE USE AND SUPPLY OF
PROHIBITED DRUGS BY PODESTA BETWEEN MAY 1995 AND 27
JUNE 1997

4.28

The Commission accepts the evidence of Cooper with respect to this
conversation. Cooper wasanimpressivewitness. Heretired from the Police
Serviceon 28 June 1997. A number of mattersarisefromafindingthat sucha
conversation occurred. Firgtly, itisthe casethat Podestaand Dilorenzo were
aware by 26 June 1997 that an Internal Affairsinvestigation was underway
with respect to Podestaand the supply and use of drugsat the Liberty L unch.
Thete ephone communication between SA17 and Dilorenzo on 21 June 1997
suggeststhat Dilorenzo was probably aware of the Soho Bar Internal Affairs
investigationaswell. Secondly, itisnoteworthy that Podestareferredinthe
conversationto arecent meeting with anex-girlfriendin the context of an Internd

Affarsinvestigation of hisactivitiesat the Liberty Lunch. Ashasbeen seen,

SA2 clearly linked Podestato the supply and use of prohibited drugsat the
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Liberty Lunch. Thirdly, theemphatic comment by Dilorenzo throwssomelight
upon hisstate of mind at thetime. Thiswill beaddressedinfurther detail inthe
section relating to Dilorenzo.

Submissionswere made on behalf of Podestaand the Commissioner of Police
whichwerecritical of aspectsof theevidenceof SA2, SA10and SA11. The
Commission hashad regard to those submissionsbut isof theopinion that there
isasubstantial and cogent body of evidencethat Podestawasaregular user of
prohibited drugs, in particular cocaine, inthe months prior to the shooting of
Mr Levi.

PODESTA'S USE AND SUPPLY OF PROHIBITED DRUGS AFTER 28
JUNE 1997

4.30

4.31

Asprevioudy stated, Podestatold the Commission that he did not use ecstasy
or cocaine until November-December 1997. Evidence hasbeen given before
the Commission, however, of prohibited drugs use by Podesta between 28
June 1997 and November 1997. SA11 gave evidence of an occasion when
he, Podesta, Anthony Dilorenzo, Mark Dilorenzo and otherswereat Dancers
aweek to amonth after the shooting. It wasaThursday night and Podestaand
Anthony Dilorenzowereon stressleave. SA11 used ecstasy that evening and
gave someto Podestaat Podesta srequest.’® SA 11 gave Podesta one ecstasy
tablet. Podestareturned and asked for another one saying ‘ hewanted to give
it to Tony because he never has any’ and ‘ he wanted to cheer him up’ 2%
SA11 gave Podesta another ecstasy tablet but did not seewhat he did with
it Theinferenceisclearly availablethat Podesta obtained a second ecstasy
tablet for Anthony Dilorenzo.

SA11 gaveevidencethat in the period of three months after the shooting, he
saw Podesta at various nightclubsincluding Byblos, Dancersand the Black
Market. He said that Podestawas using cocaine at these clubsin thisperiod,
aswasSA11.722 SA10 said that he saw Podesta using cocaine on occasions
after the shooting.?

ASSESSMENT OF THE EVIDENCE OF PODESTA'S USE AND
SUPPLY OF PROHIBITED DRUGS AFTER 28 JUNE 1997

4.32

The Commission accepts the evidence of SA11 and SA10 in relation to
prohibited drug use by Podestain the period between July and November
1997. SA11 wasinapostionto observe Podesta sconduct on theseoccasions.
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Even allowing for some approximation asto dates, the period specified by
SA1lissoon after 28 June 1997 and well before November 1997. Further,
thereiscogent evidencethat Podestahad been using prohibited drugs between
1995 and June 1997.

PODESTA'S ASSOCIATION WITH DRUG SUPPLIERS

4.33

4.34

4.35

4.36

The evidence obtained by the Commission reved sacl ose associ ation between
Podestaand Mark Dilorenzo. Mark Dilorenzo had served asubstantial term
of imprisonment for supplying drugs. Podestaunderstood that Mark Dilorenzo
‘had agravedistrust and dislike of police’.??* Nevertheless, he had aclose
association with Podestaand Podestawith him. Thetelephonerecordsreveal
very frequent telephone contact inthefirst haf of 1997. They socidised together
including thefrequenting of nightclubs.

Mark Dilorenzo pleaded guilty to acharge of supplying heroin, and on 26
August 1993 appeared before hisHonour Judge JB Phelan and was sentenced
toimprisonment for four yearscomprisingaminimumtermof twoyearswithan
additional term of two years. Hewasrel eased from custody inAugust 199524
During evidence beforethe Commission, Mark Dilorenzo said, ‘I don't like
policeat all, and | want to makethat clear straight away, sothey arenct friends
of ming . Despitethisattitudetowardspolice, it isclear that Mark Dilorenzo
formed aclose personal relationship with Podesta.

Inthefirst half of 1997, Mark Dilorenzo attended the Cauldron, Rogues,
Sugareef, Byblos, DancersandtheLiberty Lunch.?® He said that it waspossible
that hewasusing cocaineinthefirst haf of 1997 but that he never purchased it,
itwasawaysofferedtohim by different peopleat theclubs?” Despite assarting
that the passage of time presented adifficulty inrecaling eventsinthefirst half
of 1997, Mark Dilorenzo categorically denied that he had ever beento the
Soho Bar and that he had ever utilised atoil et for the purpose of using drugs.?®
Thisspecificdenid, designed to counter SA17’sevidence, may be contrasted
with hisgenerally vague evidence blamed on the passage of time.

Telephone records disclosed that call swere made from Podesta’ stel ephoneto
Mark Dilorenzo’ stelephoneon 18 occasionsin January 1997, on 10 occasions
in February 1997, on 24 occasionsin March 1997, on 44 occasionsin April
1997, on 46 occasionsin May 1997 and on 19 occasionsin June 1997.2%°
Despitethefrequency of thesecalls, Mark Dilorenzo denied that itindicated a
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regular and close association between Podestaand himself.2° Many of the
callsfrom Podesta’ stelephoneto Mark Dilorenzo’ stelephonewere made at
times between midnight and dawn, but Dilorenzo could offer no satisfactory
explanationfor thesecalls?!' The Commission considersthe evidence given
by Mark Dilorenzoinreaiontohisincomeandlifestyleinthefirst haf of 1997
to beunconvincing. By that time, he had been out of prisonfor 16 months. He
painted apictureof personsshouting him drinksat nightclubsand of himdining
out eachweek at the Liberty L unch and being offered cocainein nightclubs, as
heputit, ‘it'slike somebody offering you adrink from the bar, the same sort of
scenario’ .22 According to Mark Dilorenzo, he knew alot of people and they
knew what hardship he had endured and they returned the favour by buying
himadrink.2® Thehardship hereferred to was histimein prison until August
1995. Heasserted that hewas not dealing indrugsinthefirst half of 1997.

Mark Dilorenzo said that he spoketo Podestaregul arly about Podestal sfather’s
illness* Following thisevidence being given on 15 November 1999, Podesta
himsalf asserted that he made several phonecallsto Mark Dilorenzowhen he
washaving difficultieswithhisill father2® However, when examined two weeks
before concerning hisfrequent phonecalsto Mark Dilorenzointhefirst half of
1997, Podestaat no time asserted that thereason for hiscallswashisfather’s
hedth.2% If thiswasthetrue position, it might reasonably have been expected
that Podestawould have volunteered this explanation on 1 November 1999
when given severd opportunitiestodoso. Thisisparticularly soif hisassociation
with Mark Dilorenzo wasoneof acquai ntanceship only and not closefriendship.
It might reasonably beexpected that Podestawould recall unusud circumstances
inwhich he spoketo aconvicted drug deal er about amatter of close persona
interest to him. Instead, it wasnot until after 15 November 1999, and after
Mark Dilorenzo had raised thisexplanation for thetel ephonecdls, that Podesta
himself grasped it in an attempt to explain an intensive pattern of telephone
contact that reflected adversely uponthe propriety of hisassociation with Mark
Dilorenzo.

ASSESSMENT OF THE EVIDENCE OF PODESTA'S ASSOCIATION
WITH DRUG SUPPLIERS

4.38 TheCommissonisof theopinionthat Podesta'sraising of thisexplanation for

thefirst timeon 15 November 1999 isindicative of recent invention on his
part.=" A significant issue arises concerning the propriety of the association
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between Mark Dilorenzo, aconvicted drug supplier, and Podesta, athen-serving
policeofficer, inthefirst half of 1997.

PODESTA — CONCLUSIONS CONCERNING PARAGRAPHS (I)
AND (IV) OF THE GENERAL SCOPE AND PURPOSE

4.39 TheCommissionisof the opinion that Podestaengaged in police misconduct

and other misconduct inthefollowing respects:

(8 Podestaused prohibited drugsincluding cocaine, ecstasy and cannabis
prior to hisjoining the Police Servicein 1995;

(b) Podestacontinued to use prohibited drugs, in particular cocaine, onaregular
basiswhilst aserving police officer between May 1995 and 27 June 1997;

(c) Podestacontinuedto useprohibited drugs, inparticular cocaineand ecstasy,
inthe period between 28 June 1997 and November 1997,

(d) Podestaused cocaineand ecstasy regularly inthe period November 1997
toMarch 1998;

(e) Podestasupplied cocaineto other personson several occasions; and

(f) Podesta engaged in an improper association with Mark Dilorenzo, a
convicted drug supplier, in particular in the period January to June 1997
when Podestawas aserving policeofficer.

ANTHONY DILORENZO - USE AND SUPPLY OF PROHIBITED
DRUGS

4.40

4.41

Dilorenzo joined the Police Servicein May 1988 and wasdismissed fromthe
Police Servicein May 1999 pursuant to section 181D of the Police Service
Act 1990, on the grounds that the Commissioner of Police no longer had
confidencein hissuitability to continue asapolice officer. On2 November
1999, Dilorenzo denied that he had ever used aprohibited drug.?2® On 15
November 1999, he corrected thisevidence and said that he had used cannabis
acouple of timeswhen hewas about 15 yearsold.®

SA2told the Commission that shehad seen Dilorenzo use cocainea the Sugareef
nightclub ashort time after meeting Podestain early 1997.29 She also saw
Dilorenzo using cocaineat Podestal shome.?*
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Asmentioned previoudy, SA 11 gaveevidenceof an occas onwhen he, Podesta,
Anthony Dilorenzo, Mark Dilorenzo and otherswereat Dancersaweek toa
month after the shooting. SA11 gave Podesta an ecstasy tablet. Podesta
returned and asked for another one saying ‘ hewanted to giveit to Tony because
henever hasany’ and ‘ hewanted to cheer him[Tony] up’. SA11 gave Podesta
another ecstasy tablet but did not seewhat hedidwithit.2? Aninferenceis
clearly avail able that Podestaobtai ned asecond ecstasy tablet onthisoccasion
for Anthony Dilorenzo, dthough thereisno direct evidencethat Podestaprovided
ittoAnthony Dilorenzo.

Asindicated previoudy, SA17 gave evidence of anincident at the SohoBar in
May 1997. Although SA 17 sevidence pointsto prohibited drug useby Podesta
and Mark Dilorenzo, it doesnot dlege such useby Anthony Dilorenzo. However,
it might be concluded from SA 17’ sevidence concerning the Soho Bar incident
and histelephone conversation with Anthony Dilorenzo on 21 June 1997, that
Anthony Dilorenzo was aware of prohibited drug use by others, including
Podesta, that night.

The evidence of Michael Cooper concerning the conversation at the Bondi
wakeon 26 June 1997 suggests, at theleast, alevel of knowledge on Anthony
Dilorenzo'spart of dlegationsconcerning theuseand supply of drugsby Podesta
andtheLiberty Lunch. Cooper stated that Dilorenzo said verbatim, * Fuck em,
letemproveit’ . Ashasbeen noted previoudy, Cooper’sevidenceisaccepted
regarding that conversation.

ASSESSMENT OF EVIDENCE OF ANTHONY DILORENZO’S USE
AND SUPPLY OF PROHIBITED DRUGS AND IMPROPER
ASSOCIATION WITH SUPPLIERS OF PROHIBITED DRUGS

4.45

4.46

The Commissionisof theopinion that Anthony Dilorenzo did usethe prohibited
substance, cocaine, ontheoccasionsreferredto by SA2. Giventheabsence
of direct evidencethat the ecstasy tablet supplied to Podestaby SA 11, which
wasintended for * Tony’ was supplied to Anthony Dilorenzo, theevidencedoes
not support afinding that Anthony Dilorenzo cameinto possession of that ecstasy
or that heusedit.

Submissions were made to the Commission concerning the inappropriate
association between Podestaand Mark Dilorenzo. Given that Anthony and
Mark Dilorenzo are brothers, no adverse conclusion hasbeen reached arising
from the continued associ ation between those two personsin the period up to
June 1997. However, it should be noted that the Commission was of the
opinion, inrelationto Saigon |, that Anthony Dilorenzowasinvolvedintheuse

22 Operation Saigon Phase I, PIC Transcript, SA11, 11 November 1999, p. 451.
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of prohibited drugsand had animproper association with Easton Jamesin early
1998.24

WHETHER PODESTA AND/OR DILORENZO WERE
AFFECTED BY DRUGS AND/OR ALCOHOL AT THE
TIME OF THE SHOOTING ON 28 JUNE 1997

4.47

It isafact that Podesta and Dilorenzo were not subject to blood, urine or
breath tests following the fatal shooting of Roni Levi on 28 June 1997 to
determinewhether thereweredrugsor alcohol intheir systems. Therelevant
statutory provisionsinrelation to drug and alcohol testing and their legidative
policy history will bereferred to in moredetail later in thisReport. Section
211A of the Police Service Act 1990 had commenced on 1 January 1997.
The power to conduct random or targeted drug testing was on the statute
books. However, in circumstanceswhich should not attract criticism, athree
phase program for introduction of drug and a cohol testing wasimplemented.
Thefirst phase provided for an extensve six month drug and a cohol education
program between March and September 1997. Thisphasewasonfoot at the
time of the shooting of Mr Levi on 28 June 1997. During thisphase, random
and targeted testing procedureswere not conducted. Accordingly, consideration
of paragraph (ii) of the general scope and purpose requiresareview of the
evidencegiven beforethe Commission alleging that Podestaand/or Dilorenzo
used drugsand/or alcohol around thetime of the shooting.

RODNEY WALTER PODESTA

4.48

4.49

4.50

Previoudy inthisReport, the Commiss on hasexpressed the opinionthat Podesta
wasaregular user of prohibited drugs, in particular cocaine, inthemonthsprior
totheshooting of Mr Levi. Itisnecessary, however, to examine evidence of
drug or a cohol consumption by Podestainthe period closetothefatd shooting.

SA2told the Commission that she saw Podestalatein the evening, around
10.00pm, on 27 June 1997. Hevisited her homeand remained for about 15to
30 minutes. Hewasdressed inuniform. Helooked very agitated, couldn’t Sit
still and it appeared to SA2 that hewas‘ high on cocaine 2% Hetold her that
he had been using cocaine.?

Asmentioned earlier, SA2 sinformationwasreceved by way of livevideolink
and was subjected to cross examination. Submissions on behalf of the
Commissioner of Policeand Podestawerecritical of SA2. Duetothevolume
of evidencethat contradicts SA2'sevidence on thisaspect, the Commissionis
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26 Operation Saigon Phase Il, PIC Transcript, SA2, 10 November 1999, p. 350.

58

Police INTEGRITY COMMISSION - REPORT TO PARLIAMENT - OPERATION SAIGON



4.51

4.52

4.53

4. SAIGON PHasE Il

of theview that the eventsdescribed by her, athough they probably occurred,
took place on adate other than 27 June 1997.

Podestatold the Commission that hefinished hisshift at theBondi Police Station
at about 7.00pm on Friday, 27 June 1997.24 Hewent to the Terrific Thai’
restaurant in Curlewis Street, Bondi, dressed partialy inuniformwith hispolice
trouserson and a T-shirt.?® He met Ronald Quin and Renee Robertshaw
shortly after 7.00pm, and they had dinner.?*® The dinner wasto celebrate
Podesta shirthday on 30 June 1997. A birthday cel ebration was planned for
the weekend but Robertshaw could not attend the celebration, as she was
working over theweekend. Podestacould not recall if acohol wasconsumed
with dinner.?® He said that he sat down for dinner between 7.00pm and
7.45pm and was seated in the restaurant for * maybe an hour or two'. He
thought that he had a ‘ beer or two’.?!  Quin or Robertshaw paid for the
dinner. Podestathought that they left the restaurant between 9.00pm and
9.30pm. Podestadrove homefrom therestaurant after dinner. Hehad acake
which Quin and Robertshaw had taken to therestaurant. He got home before
10.00pm, and he showed the caketo hismother and father, who weretill up
when hearrived home. Hewent to bed before 11.00pm as he had a 12-hour
shift commencing early on Saturday morning. He denied having any other
alcohol onthenight of 27 June 1997 and denied using any prohibited drug on
thenight of 27 June 1997, and themorning of 28 June 1997.%2

Quin and Robertshaw gave evidence that they had dined with Podestaonthe
evening of 27 June 1997. Quin said that they had met Podestaat the* Terrific
Thai’ restaurant between 7.30pm and 8.00pm. He could have had asix-pack
of beer with him. Quinpaidthebill incash. Quinsaid that, after dinner, the
three of them went to theupstairsbar of the Beach Road Hotel wherethey had
agameof pool and abeer. Podestaleft thehotel first, about fiveor 10 minutes
before Quin and Robertshaw. Quin and Robertshaw |€eft the hotel before
10.00pm.>3

Robertshaw said that sheand Quin arrived at the* Terrific Thai’ restaurant at
around 6.00pmor 7.00pmon 27 June 1997. They met Podestaat therestaurant
around 7.00pm. They remained at the restaurant for about oneand ahalf to
twohours? There may have been asix-pack of beer consumed with dinner.
They |eft therestaurant about 9.00pm —9.30pm and went tothe Pavilion Hotdl.
Podesta, Quin and Robertshaw remained at the Pavilion Hotdl for lessthan half
an hour. Podestaleft first and said that he was going home.?®
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Operation Saigon Phase Il, PIC Transcript, R J W Podesta, 1 November 1999, p. 42.
Operation Saigon Phase IlI, PIC Transcript, R ] W Podesta, 1 November 1999, pp. 42-43.
Operation Saigon Phase IlI, PIC Transcript, R ] W Podesta, 1 November 1999, pp. 42-43.
Operation Saigon Phase I, PIC Transcript, R J W Podesta, 1 November 1999, p. 44.
Operation Saigon Phase Il, PIC Transcript, R J W Podesta, 1 November 1999, p. 46.
Operation Saigon Phase IlI, PIC Transcript, R ] W Podesta, 1 November 1999, pp. 46-48.
Operation Saigon Phase I, PIC Transcript, R J Quin, 2 November 1999, pp. 125-127.

24 Operation Saigon Phase II, PIC Transcript, R R Robertshaw, 2 November 1999, pp. 146-147.
25 Operation Saigon Phase II, PIC Transcript, R R Robertshaw, 2 November 1999, pp. 149-150.
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4.54

4.55

4.56

4.57

4.58

A curiousfeature concerning the evidence of Podesta, Quin and Robertshaw
about eventsof the evening of 27 June 1997 relatesto aphone call made at
about 9.10pm that evening. At that time, a call was made from Podesta's
mobile phone to a mobile phone owned by Terry Voto who was sharing
accommodation with Quin at thetime. Voto gave evidence that he would
receiveincoming callson hismobile phonefor Quin from personsincluding
Podesta.® Voto was not afriend of Podestahimself. There does not appear
to be any reason why Podestawould wish toring VVoto at atimewhen Podesta
wasin the company of Quin and Robertshaw. It ispossiblethat the making of
thiscall suggeststhat Podestawas not inthe company of Quin and Robertshaw
at 9.10pmon 27 June 1997. It may bethe casethat Podestawasringing Quin
onVoto'smobiletelephoneat that time, thereby evidencing that they werenot
ineach otherscompany. Although thisispossible, the other evidence doesnot
support such ascenario.

It isclear that Podestarang Voto's mobile telephone at 8.15am on 28 June
1997 to speak to Quin after thefatal shooting.>” This demonstrates the use of
thislineof communication from Podestato Quin. Podestathrowslittlelight on
the 9.10pm phone call on 27 June 1997. He said that he might have beenon
hisway homeor hemight till havebeenintherestaurant.® Quin said that he
could have beentrying to call Voto at that time although hedid not know if this
wasthe case and there was not anything he wanted to talk to VVoto about that
night.?

Robertshaw rai sed the same possibility, namely that Quin may haverung Voto.
It appearsthat Robertshaw owned amobile phoneat that time. She could not
recall if she had it with her on the evening of 27 June 1997.%° Records
demonstrated that a call had been made from Robertshaw’s telephone to
Podesta’s telephone at 1.54am on 26 June 1997. This indicates that
Robertshaw’stel ephonewasbeing used inlate June 1997 asameans of contact
with Podesta.

Itisnot possibletofinally resolvethereasonfor the9.10pm call on Podesta's
telephoneto Voto' stelephone. 1t may bethat Podestawas not in the company
of Quinat thetimeand wasringing him. Alternatively, it may bethat Quin used
Podesta stelephoneto makeacall to Voto although no person positively asserts
that thisdid occur. Ontheevidence, the Commission cannot be comfortably
satisfied that thefirst suppositionisthe correct one.

Mrs Charmaine Podesta, Rodney Podesta' s mother, gave evidencethat she
saw Podesta very close to 10.00pm on 27 June 1997 at their home in
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Operation Saigon Phase Il, PIC Transcript, T Voto, 2 November 1999, pp. 99-100.
Operation Saigon Phase Il, PIC Transcript, R J W Podesta, 1 November 1999, p. 69.
Operation Saigon Phase Il, PIC Transcript, R J W Podesta, 1 November 1999, p. 49.
Operation Saigon Phase I, PIC Transcript, R J Quin, 2 November 1999, p. 129.
Operation Saigon Phase II, PIC Transcript, R R Robertshaw, 2 November 1999, p. 151.
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Matraville?®* Hesaid that he had been to dinner with Quin and Robertshaw
and hewascarrying acake, which hehad been givenfor hishirthday.2 Podesta
told hismother that hewasgoing to bed about 10.30pm. Shenext saw himat
about 6.40am on 28 June 1997.2%* Mrs Podesta said that she would have
heard the sounds of her son leaving the houseif he had done sointhelate
evening of 27 June 1997 or the early hours of 28 June 1997.%

Senior Sergeant McDougall gave evidence of seeing Podesta shortly after
arriving at Bondi Police Sation at about 10.30am on 28 June 1997.2% Although
hewas not therefor the purpose of assessing sobriety, McDougd |l said that he
would have picked up any outward signs of drug or a cohol intoxicationin
Podestaand hedid not seeany.® Thisisinconclusiveasfar asthe Commission
isconcerned. Itisnoted that Associate Professor Starmer gave evidencethat
observation of apersonwill not necessarily revea prior drug use.’

SA10 said that the last time he saw Podesta before the shooting was at the
Liberty Lunch. SA10saidit* could possibly have been theevening before’ the
shooting, but he could not be specific.?® Hethought it was around 10.00pm
to 10.30pm. In any event, SA10 said that he did not see Podesta use any
drugsonthisoccasion.®® The evidence of SA10 concerning thissighting of
Podestais sufficiently uncertain that it cannot be safely relied upon for any
finding.

Information of ahearsay nature also cameto the attention of Internal Affairs
officersafter theshooting dleging that Podestaand/or Dilorenzo were affected
by acohol and/or drugsthe evening beforethe shooting. Information of this
type was provided by SA1, SA3, SA5, SA6 and SA8. In the Saigon IlI
hearing, the Commission examined theinvestigative stepstaken by the Police
Servicewith respect to thisinformation. Aswill be seen, therewasasignificant
failureonthe part of Internal Affairsofficersto passthisinformationtothe
shooting investigation team headed by Detective Senior Sergeant McDougall.
I nvestigatory opportunitieswerelost with respect to someof thisinformation.
These circumstances served to kindle legitimate concerns that a proper
investigation of the shooting had not been undertaken. However such
investigation asthe Commission has been ableto undertake concerning the
hearsay information has not disclosed any further admissibleevidence of drug
or alcohol intoxication of Podesta or Dilorenzo on the evening before the
shooting.

%1 Operation Saigon Phase Il, PIC Transcript, C J Podesta, 12 November 1999, pp. 485-486.

22 Operation Saigon Phase II, PIC Transcript, C J Podesta, 12 November 1999, p. 486.

263 Operation Saigon Phase II, PIC Transcript, C J Podesta, 12 November 1999, p. 487.

264 Operation Saigon Phase Il, PIC Transcript, C J Podesta, 12 November 1999, pp. 487-488.

25 QOperation Saigon Phase IlI, PIC Transcript, R N McDougall, 28 February 2000, pp. 278-279.
26 Operation Saigon Phase IlI, PIC Transcript, R N McDougall, 28 February 2000, pp. 280-281.
%7 Operation Saigon Phase III, PIC Transcript, G A Starmer, 2 March 2000, pp. 632-633, 641.
28 Operation Saigon Phase I, PIC Transcript, SA10, 3 November 1999, pp. 191-192.

269 Operation Saigon Phase Il, PIC Transcript, SA10, 3 November 1999, p. 192.
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Itispossiblethat Podestacould have dined with Quin and Robertshaw, visited
SA2 and thenreturned hometo hisparentshouse at Matraville. However, the
only evidence pointing to drug use by Podestaon the evening of 27 June 1997
wasfrom SA2. Theaccountsof Podesta, Quin and Robertshaw concerning
eventsof that night arenot entirely consistent. Quin and Robertshaw mentioned
avisittoahotel after therestaurant, but Podestadoesnot refer to this. Mrs
Podesta, however, gave evidence that her son mentioned that he had dined
with Quin and Robertshaw that evening.

Reference has been made earlier to the conversation between Cooper, Brown,
Podestaand Dilorenzo at the Coogee L egion Club on the evening of 26 June
1997. Podestadeniesthat such aconversationtook place. Ironicaly, if sucha
conversation took place (and the Commissionisof theopinionthat it did), it
might assist him on thisissue. The Commissionisof theopinionthatitis
reasonabl eto assumethat Podestawould modify hisbehaviour patterns after
26 June 1997 to take account of hisknowledge of thethen current Internal
Affarsinvestigation of him. Hemay reasonably have anticipated that hewould
be placed under surveillance. It would belesslikely that hewould beusing
drugsontheevening of 27 June 1997 in these circumstances. Accordingly, the
Commission hastaken thisfactor into account in assessing the likelihood of
Podestausing prohibited drugsin circumstanceswheretherewasaheightened
risk of detection of such conduct.

But evenif theaccount of SA2 isaccepted initsentirety, concerning drug use
by Podesta.on the evening of 27 June 1997, thisdoes not giveriseto afinding
that Podestawas affected by cocaine at thetime of the shooting of Mr Levi at
about 7.30am on 28 June 1997. Associate Professor Starmer expressed the
opinion that apersonwho had used cocaine some nineand ahaf hoursbefore
astressful incident involving the possible use of afirearm would not be subject
to an acute effect because the cocainewould havelargely gone. If anything,
therewould be some dight depressive effect and it would be unlikely that the
person would bein an excitable state after that length of time.?

Having regard to the totality of the evidence given concerning Podesta’s
movements and actions between sunset on 27 June 1997 and the morning of
28 June 1997, the Commission isnot comfortably satisfied that the account of
SA2iscorrect. But evenif SA2'saccount was accepted initsentirety, the
evidence of Associate Professor Starmer issuch that the Commission could
not conclude that Podesta was affected by cocaine at the time of the fatal
shooting of Mr Levi on 28 June1997. Thereisno evidence of consumption of
any other prohibited drug by Podestaat atime proximateto the shooting.

Thereisevidencethat Podestaprobably consumed amoderate amount of beer
at the dinner on 27 June 1997. Thereis no evidence of any other alcohol

270 Operation Saigon Phase III, PIC Transcript, G A Starmer, 2 March 2000, pp. 633-634, 641.
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consumption by him at atime proximateto the shooting. Thereisevidence of
significant alcohol consumption by Podestaand othersat the Coogee L egion
Clubontheevening of 26 June1997,2* but that alcohol consumption appears
to betoo remote from the time of the shooting to be taken into account for
present purposes.

ANTHONY DILORENZO

4.67

4.68

4.69

Dilorenzo gave evidencethat hefinished work at about 4.00pm on 27 June
1997 and arrived home at about 4.30pm. He had a shower and watched
televison.?? Present at his house were John and NolaPreston, Barry Ruitter,
AngeaoAstudillo, and hiswifeAnnabelle Dilorenzo, and their daughter. They
had afish dinner and the Prestons| eft at about 8.30pm with Astudillo leaving
shortly after that. Dilorenzowent to bed at about 8.45pm —9.00pm that night.z
Hesaid that he had not consumed alcohol on the evening of 27 June 1997 at
dinner or otherwise.?™

John Preston gaveevidenceof dining with the Dilorenzo family ontheevening
of 27 June1997. Hesaid that Angelo Astudillo waspresent that night. Preston
and hiswifeleft at about 8.00pm and Dilorenzo waswatching televison at that
time2™ Mr Preston said that Dilorenzo was not adrinker and he did not think
that he had ever seen him drink alcohol. NolaPreston said that shehad dined
with the Dilorenzo family on the evening of 27 June 1997 and that aperson
named * Chill’ (anicknamefor Angelo Astudillo) was present. Sheand her
husband | eft between 8.00pm and 8.45pm.?®

AnnabelleDilorenzo said that her husband dined at home ontheevening of 27
June 1997 with othersbeing present including Angel oAstudillo. Shesaidthat
AngeloAstudilloleft at about 9.00pmto 9.30pm that night.2”” Her husband
went to bed about 9.30pm and got up around 6.00am on 28 June 1997. He
had beenadesgpinbeddl night.2® MrsDilorenzo said that the Friday night fish
dinner usually ended with peopleleaving at about 9.00pm —9.30pm and that
occasionally, but not often, her husband would go out onaFriday night.2® She
saidthat inthefirst half of 1997, her husband occasionally drank a cohal, but
that ‘ hedoesn’t drink alot’ .2
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Operation Saigon Phase llI, PIC Transcript, P E Brown, 24 February 2000, p. 236; M J Cooper, 24 February

2000, p. 265; R J W Podesta, 29 February 2000, p. 413.
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Operation Saigon Phase II, PIC Transcript, A S Dilorenzo, 2 November 1999, p. 175.
Operation Saigon Phase II, PIC Transcript, A S Dilorenzo, 2 November 1999, p. 176.
Operation Saigon Phase II, PIC Transcript, A S Dilorenzo, 15 November 1999, p. 551.
Operation Saigon Phase II, PIC Transcript, JK Preston, 2 November 1999, pp. 159-161.
Operation Saigon Phase II, PIC Transcript, N Preston, 2 November 1999, pp. 164-165.
Operation Saigon Phase Il, PIC Transcript, A J Dilorenzo, 12 November 1999, p. 494.
Operation Saigon Phase II, PIC Transcript, A J Dilorenzo, 12 November 1999, pp. 494-495.
Operation Saigon Phase II, PIC Transcript, A J Dilorenzo, 12 November 1999, p. 495-496.
Operation Saigon Phase Il, PIC Transcript, A J Dilorenzo, 12 November 1999, p. 497.
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4.70

4.71

AngeloAstudillo gave evidencethat hewasnot at the Dilorenzo house onthe
eveningof 27 June1997.%! |t washis practiseto go to the Dilorenzo house on
Friday nightsfor dinner, but hedid not do so that evening.??2 Hewasat his
own homethat evening.® The evidence of Mr Astudillo suggests that the
evidenceof the Prestonsand Mrs Dilorenzo concerning the Friday night dinner
on 27 June 1997 was based upon the usual practice rather than specific
recollectionsof that night. All personsasserted that Astudillowasat the Dilorenzo
housethat night for dinner when Astudillo said that hewasnot. Thereisno
reason to doubt Astudillointhisrespect. Therewasnothingto suggest that he
was not doing hisbest to givetruthful evidenceto the Commission.

There is another aspect of the evidence of Astudillo that assumes some
significance. Dilorenzo asserted that he drank a cohol rarely and sparingly.
For exampl e, he said that he may have had onedrink of alcohol at the Soho
Bar inthe early hours of Saturday 10 May 1997. He said that he was ‘ not
much of adrinker’ and that was the reason why he declined to go to police
functionsalot of thetime?* He said that on the night of 28 June 1997 after the
shooting, hedid drink excessively but that was* to forget about what happened
thatday’ 2 Agtudillo gave evidence of visiting Byblosand DCM with Dilorenzo
on occasions beforethe shooting in June 1997. Ontheseoccasions, Dilorenzo
drank *hegps' of acohol including ‘ al different sortsof stuff, ranging from beer
toJack Danielsand VB'’s . Inthefirst haf of 1997, Astudillo saw Dilorenzo
socially at hishomeand would go with himto the Bondi Hotel fromtimeto
time. When they went to the Bondi Hotel, Dilorenzo would drink alcohol ‘to
get pissed’ asdid Astudillo.?® In thefirst half of 1997, Astudillo visited
Dilorenzo’shouseon occas onson Friday nightsand Sundays. Hesaw Dilorenzo
drinking beer on these occasions, ‘ between probably threeto six beerson
average—maybemore, maybeless 2" Astudillo said that he had seen Dilorenzo
drunk adozen times, maybe more, maybeless, in the period during which he
had known him.2® Astudillo’s evidence suggests that Dilorenzo consumed
acohol moreregularly and in greater quantitiesthan hewas prepared to concede
inevidencebeforethe Commission. Thereisno reasonto doubt the accuracy
of Agudillo’sevidence. TheCommission concludesthat Dilorenzo considered
itto bein hisbest interest to understate the frequency and volumeof hisa cohol
intakeinthe monthsprior to the shooting.
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Operation Saigon Phase Il, PIC Transcript, A O Astudillo, 15 November 1999, p. 504.
Operation Saigon Phase Il, PIC Transcript, A O Astudillo, 15 November 1999, pp. 502-503.
Operation Saigon Phase Il, PIC Transcript, A O Astudillo, 15 November 1999, p. 504.
Operation Saigon Phase II, PIC Transcript, A S Dilorenzo, 2 November 1999, p. 173.
Operation Saigon Phase II, PIC Transcript, A S Dilorenzo, 2 November 1999, p. 178.
Operation Saigon Phase Il, PIC Transcript, A O Astudillo, 15 November 1999, p. 502.
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Operation Saigon Phase Il, PIC Transcript, A O Astudillo, 15 November 1999, p. 505.

Police INTEGRITY COMMISSION - REPORT TO PARLIAMENT - OPERATION SAIGON



4. SAIGON PHasE Il

4.72 However, thereisno evidencethat Dilorenzo consumed acohol or any prohibited
drugs on the evening of 27 June 1997 or on the morning of 28 June 1997.
Further, Senior Constable Jonesgave evidencethat, on themorning of 28 June
1997, he considered Dilorenzo wastotally unaffected by a cohol or drugs.
Jonestravelled with Dilorenzo inthe policevehicleto Mr Levi’sflat. They
entered the premiseswithfirearmsdrawn. Jonessaidthat if hehad any concerns
about Dilorenzo’s sobriety at that time, hewould have called for backup and
would not have entered the premi seswith him. 2

4.73  Senior Sergeant McDougall did not observeany signsof intoxication by drugs
or dcohoal in Dilorenzo in hisconversationswith him on 28 June 1997.2°

4.74 TheCommissionisof theopinionthat thereisno evidencethat could support a
conclusion that Dilorenzo was affected by a cohol and/or drugsat thetime of
thefatal shooting of Mr Levi on Bondi Beach on 28 June 1997.

29 Operation Saigon Phase III, PIC Transcript, J L Jones, 29 February 2000, p. 361.
20 Operation Saigon Phase IlI, PIC Transcript, R N McDougall, 28 February 2000, pp. 279-281.
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5.

SAIGON PHASE Il

BACKGROUND TO SAIGON PHASE Il

5.1

5.2

Asdiscussed inthe previous chapter, at the commencement of Saigon I public
hearingson 1 November 1999, Commissioner Urquhart announced thegenerd
scope and purpose of the hearing wasto investigate: *

(i) allegations concerning the involvement of current and former
members of the New South Wales Police Service in the use and
supply of prohibited drugs;

(i) allegations that Rodney Podesta and Anthony Dilorenzo were
affected by drugs and/or acohol at thetimethey wereinvolved in
thefatal shooting of Roni Levi at Bondi Beach on 28 June 1997,

(i) allegations of corruption or misconduct by members of the New
South Wales Police Servicein theinvestigation of thefatal shooting
of Roni Levi at Bondi Beach on 28 June 1997; and

(iv) alegationsthat members of the New South Wales Police Service
are associating with suppliers of prohibited drugs and releasing
information regarding police methodol ogies and investigations.

The Saigon 111 public hearings commenced on 24 February 2000. Thefocus
of attention of the Saigon |11 hearingswas paragraph (iii) of thegenera scope
and purpose. Inaddition someevidencewasledin Saigon 11 that related to
paragraphs (i) and (ii) of the general scope and purpose. Evidencewasalso
takenin Saigon |11 concerning policy issues, including random and targeted
drugtesting of policeofficersand theinvestigation of shootingsby policeofficers.

ALLEGATIONS OF CORRUPTION OR MISCONDUCT
BY MEMBERS OF THE POLICE SERVICE IN THE
INVESTIGATION OF THE FATAL SHOOTING OF RONI
LEVI ON 28 JUNE 1997

5.3

Thefatal shooting of Mr Levi by police officers Rodney Podestaand Anthony
Dilorenzo on Bondi Beach on 28 June 1997 attracted agreat deal of public
attention. In part, much of this public attention stemmed from the fact that
French photographer Jean-Pierre Brantanoff-Fergoff captured theeventsbefore
and after theshooting of Mr Levi by way of till photography. Thosephotographs
of the moments preceding the shooting appeared in national and international
mediareportswithin aday of theincident.

291 Operation Saigon Phase II, PIC Transcript, Commissioner Urquhart, 30 September 1999, p. 2.
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5.4

5.5

5.6

5.7

Aninvestigation of the shooting was undertaken between June 1997 and
February 1998. In February-March 1998 aninquest washeld beforethethen
State Coroner, Mr D W Hand. On 6 March 1998, the State Coroner terminated
theinquest pursuant to thethen provisionscontainedin section 19 of theCoroners
Act 1980 upon the basi sthat aprimafacie case existed againgt known persons.
On 11 March 1998, the State Coroner proceeded to make a number of
recommendationsarising fromtheevidencegiven at theinquest.

InJuly 1998, the DPP determined not to file an ex officio indictment against
Rodney Podestaor Anthony Dilorenzo alleging any criminal offencearising
fromthe shooting of Mr Levi.

Following thefatal shooting of Mr Levi, suggestionswere madethat Rodney
Podestaand/or Anthony Dilorenzo were affected by acohol or drugsat the
timeof theshooting of Mr Levi. Wheresuggestionsof thistypearemadeinthe
context of afatal shooting by policeofficers, itisclearly inthe publicinterest
that police officersinvestigating the shooting examine them exhaustively to
determinewhether evidence doesor doesnot exist to support them. Themost
effectivemethod to determinethe presence of acohol or drugsin policeofficers
involved insuch anincident isscientific testing, preferably of blood samples
taken from the officersshortly after theincident. Asmentioned in paragraph
4.47 of thisReport, the statutory power to conduct arandom or targeted drug
test existed asat 28 June 1997, but the testing power was not being exercised
because of aphased introduction program. Further referencewill be madeto
thisstatutory power later inthisReport. Thepresent caseisapowerful example
of the necessity for an effective system of drug and a cohol testing of police
officersinvolvedinacritical incident such asthis. If thetestisnegative, it will
serveto clear theair where suggestions of drug or alcohol intoxication have
been made. If thetestispositive, it should provide an objectivefoundation to
assessimpairment of the officer at thetimeof theincident. Effectivetesting
servestheinterests of the officersin question, the Police Service and, most
importantly, thecommunity.

Inaccordance with then Police Service procedures,®? a Shooting Investigation
Team wasformed onthemorning of 28 June 1997 to examine the shooting of
Mr Levi. Detective Senior Sergeant McDougall wasthe officer in charge of
that team.?® Inspector Fitzpatrick of Internal Affairs, South Region, acted as
thelnternd Affairsreview officer.®* Aspectsof the Police Serviceinvestigation
whichwereexamined by the Commissionincluded thefollowing:

(@ theextent towhichthe Shooting Investigation Team wasinformed of the
Internal Affairsinvestigationsof Podestaand Dilorenzo which werecurrent
asat 28 June 1997;

22 saigon Phase IIl, PIC Exhibit 11, barcode 5588916.
29 Operation Saigon Phase III, PIC Transcript, R N McDougall, 28 February 2000, p. 275.
2% Operation Saigon Phase Ill, PIC Transcript, P T Fitzpatrick, 23 February 2000, p. 186.
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(b) theextenttowhich Interna Affairsprovided tothe Shooting Investigation
Team after 28 June 1997 information aleging drug or a cohol useby Podesta
and/or Dilorenzo onthe evening prior to the shooting;

(c¢) theinvolvement of Bondi policeofficersintheinvestigation of the shooting
on and after 28 June 1997; and

(d) theeffectivenessor otherwiseof Police Service procedurescurrent in June
1997involving an Internal Affairsofficer asreview officer.

INFORMATION HELD BY INTERNAL AFFAIRS CONCERNING
PODESTA AND DILORENZO BEFORE 28 JUNE 1997

5.8

5.9

Theevidenceestablishesthat, by 28 June 1997, Internal Affairshad established
investigations with respect to Podesta (Operation Borden) and Dilorenzo
(Operation Addlestone). Operation Addlestone had been onfoot sinceMay
1996 and Operation BordensinceMay 1997.2° Both investigationsinvolved
drug allegations. As has been noted above with respect to Saigon 11, the
Commission concluded that Podestaand Dilorenzo were aware prior to 28
June 1997 that they were the subjectsof an Interna Affairsinvestigation. The
conversation with Cooper at the Coogee L egion Club on 26 June 1997, and
thetelephone conversation between Dilorenzo and SA17 on 21 June 1997,
supportsthisconclusion.

It wastheevidence of |ngpector Jones,?® and Inspector Keen,®” that physical
surveillance was not undertaken until September 1997. Therewere competing
investigationsand limited surveillanceresourcesat that time. Richmond said
that the only survelllance undertaken by 28 June 1997 wasfor the purpose of
obtaining aphotograph of Podestafor identification purposes.®® According to
Richmond, there was somediscussion in the period after thefatal shootingin
which Internal Affairsinvestigators expressed frustration that Podestahad not
been under surveillance on the evening before the shooting.?*®

WHAT DID INTERNAL AFFAIRS TELL THE SHOOTING
INVESTIGATION TEAM ABOUT PODESTA AND DILORENZO?

5.10

McDougall said that he had no knowledge at all that Podestaand Dilorenzo
wereunder investigation by Internal Affairswith respect to alegationsof drug
useand supply asat 28 June 1997. McDougall said that, if he had knownthis,
hewould have asked the two officersto provide samplesfor the purpose of

2% Operation Saigon Phase IlI, PIC Transcript, P D Jones, 21 February 2000, pp. 9-10; C P Keen, 21 February
2000, p. 66.

296

Operation Saigon Phase Ill, PIC Transcript, P D Jones, 21 February 2000, pp. 14, 46.

297 Operation Saigon Phase III, PIC Transcript, C P Keen, 21 February 2000, p. 67.
2% QOperation Saigon Phase IIl, Exhibit 82B, p. 14.
29 Operation Saigon Phase Ill, Exhibit 82B, pp. 15-16.
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511

5.12

5.13

testing.3® McDougall did not consider that there was a statutory power to
require samplesfrom an officer at that time. Asnoted abovein paragraph
4.47, theAct authorised arandom or targeted test but testing was not being
undertaken a that time. Inany event, McDougall saw nothing inthedemeanour
or appearance of ether officer to suggest that either wasaffected by a cohol or
drugs.®

InMay 1997, Commander Brammer wasthe Commander of Internal Affairs
and the head of the Professiondl Responsibility Command.*? Gary Richmond,
who was not a sworn officer, was appointed in May 1997 to head the
investigationsunit withinthe Professiona Integrity Branch (‘PIB’).*® Theline
of command proceeded from Brammer to Richmond and then to the team
leaders, including Jones.®* Inspector Martin wasthe legal review officer,3®
and played apartinthelineof command aswell.*® It was* never quite clear’
to Brammer how to define Martin’srole at that time. Because of the past
relationship between PI B staff and Martin, it appeared that staff went to Martin
for advicemoresothan Richmond.*”  Richmond said there was some evol ution
of hisposition dueto the opposition to his appointment because hewasnot a
swvornofficer.®® Hesaid that hewas‘ uncomfortable’ with thefact that hewas
goingtothePIB tolead theinvestigationsunit and yet peoplereported direct to
Branma®® Thisuncertainty concerning thelineof command and understanding
of functions appears to have contributed to a breakdown in effective
communicationsbetween Interna Affairsand the Shooting Investigation Team
onsgnificantissuesrdating to theinvestigation.

Within two to three days after the incident, Keen learned that Podestaand
Dilorenzo had beeninvolvedinthe Levi shooting.®® Jones heard withina
week that Podestawasinvolved intheshooting. However, Joneswasattending
acourseat theAcademy at thetimeand did not returnto duty at Interna Affairs
until late July or early August 199731

According to Jones, therewereno procedural guidelinesin June 1997 requiring
Internal Affairs officersto consider providing information to a Shooting
Investigation Team about officersinvolved in apolice shooting. It wasa
discretionary matter for individua officersto determinewhether to disseminate
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information.®2? Brammer confirmed that there was no such procedurein 1997.
He asserted an assumption that Chief Inspector Baker, the then Patrol
Commander of Bondi Police Station, may have shared information with the
Shooting Investigation Team athough he acknowl edged that he did not check
withBaker if hehad doneso.®® Itisunlikely that Baker would have considered
himsdlf at liberty to sharewith the Shooting Investigation Team theinformation
that had been passed on confidentidly to Interna Affairsby himand Cooper on
27 May 1997. Brammer agreed that thiswaslikely to be Baker’ sapproach.®4

5.14 Richmondsaidthiswasthefirst timehehadbeeninan’us-and-them scenario’

inhispdicdnghigory*® The Commissonisof theopinion that thisisasomewhat
unusual termto useto describetwo investigationsbeing carried out by theone
Police Service. Itisapparent that therewas no effective procedurein 1997,
for Internad Affairsto assesswhether information should bedisseminated. There
appearsto have been aprimafaciereluctanceto shareinformation with, at
best, an ad hoc processfor deciding if information should be passed on. As
will be seen, someinformation was passed on (in whole or part), somewas
withheld by Internal Affairsand somewaseffectively lost.

THE INFORMATION FROM SA1 AND SA3

515 Inmid-September 1997, informationwasreceived by Keenfrom SA1alleging

that an officer involved in the shooting had been drinking the night beforethe
shooting and up to 3.00am on 28 June 1997. SA1 stated that SA3 wasthe
source of theinformation. Keen considered that thisinformation should be
passed on to the Shooting Investigation Team.®® There was some contact
made by Keento McDougall on 18 September 1997°Y but, by the time they
cameto speak, Brammer had issued adirectivethat theinvestigators should
not passthisinformationon.3® Brammer gave consideration to the appropriate
way of dealing with thematter. On 19 September 1997, Brammer requested
Chief Inspector McSorley to provide M cDougall with information concerning
the SAlinformation held by Internal Affairs. McSorley spoketo McDougall
about thisbut did not reveal theidentity of SA1or SA3.3° Theredfter, it was
determined that the best way forward wasthat ameeting be held with the State
Coroner and othersto allow some discussi on with respect to these matters.3°
Brammer acknowledged that therewasafailurein communicationfromhimto
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Internal Affairsofficersconcerning what wasrequired.®? It isapparent that
K een and Jones considered that Brammer’stemporary prohibition upon the
provision of information directly to the Shooting Investigation Team remained
onfoot from September 1997 to February 1998. Richmond said that hehada
‘genera impression’ that theinvestigatorswere speaking directly toMcDougall
prior to 17 October 1997.32

5.16 On17 October 1997, ameeting took place at the Coroner’s Court at Glebe,

between, amongst others, Mr D W Hand, the State Coroner, Mr Cowan,
Counsel Assisting the Coroner, Mr Tim Sage, A ssistant Commissioner of the
Policelntegrity Commisson, Brammer, Richmondand McDougdl. Themeseting
wastold that Internd Affairshad aproactiveinquiry afoot with repect to Podesta
and Dilorenzo concerning allegations of drug useand supply.*2 Mr Cowan
told the meeting of the hearsay information he had received from Robert
Bromwich, abarrister with the Commonwed th Director of Public Prosecutions,
that the officersinvolved in the shooting had been seen drinking in aBondi
establishment until 3.00am on theday of theshooting.** Richmond told the
mesting of information received by Interna Affairsalleging that theofficershad
been intoxicated the night beforethe shooting.®® The namesof SA1 or SA3
were not mentioned at the meeting.®®¢ Richmond said that there was no
discussion between Brammer and himself beforethe meeting asto the purpose
of themeeting. Richmond thought that hewasthereasan * after thought’ .32

5.17 Attheend of themeeting, itisnow clear that misunderstanding and confusion

existed astowhowastoinvestigatewhat. Brammer said that the demarcation
linebetween thetwo investigationswas* surrounded by misunderstanding’ .3
Brammer assumed that McDougall would investigate al information aleging
that the officerswereintoxicated by a cohol or drugsat atime proximateto and
shortly beforetheshooting.3* According to Keen and Jones (who were not at
the meeting), asimilar assumption was made, although they believed that
McDougall had been provided withthenamesof SA1 and SA3 at themeeting
of 17 October 1997.3° This was not the case. Richmond assumed that
McDougall would contact the Internal Affairs investigators and be given
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‘whatever we had with the exception of anything to do with the undercover
operatives' .3 McDougall saysthat he believed that he wasto investigate
alegationsthat theofficerswereintoxicated by acohal prior to theshooting but
that Internd Affairswouldinvestigateany dlegationsthat the officerswereaffected
by drugsprior to the shooting.>*?

After 17 October 1997, McDougall proceeded to investigate the Bromwich
materia andthisled himtoaninterview with Easton Jamesin November 1997.3%
Internal Affairsdid not investigate further the SAL/SA3 material. Nor did
McDougdl. Therewasnointeraction between Interna Affairsandthe Shooting
| nvestigation Team between 17 October 1997 and 2 February 1998.3%

Detective Inspector Keen gave evidencethat on 2 February 1998, theidentity
of SA1and SA3was provided to McDougall by Inspector Martin.* This
information had not been passed on prior to that time. Therewasasuggestion
intheevidencethat McDougall knew theidentity of SA3 prior to 2 February
1998. Martin gave evidence before the Commission of aconversation with
McDougall inwhichMcDougall said that hewasaready aware of theidentity
of SA3.3% Keen wasasked about arunning sheet entry to similar effect.®”
McDouga | wasadamant that hewasnot giventhenameof SA3until 2 February
1998.338

ASSESSMENT OF THE EVIDENCE CONCERNING THE
INFORMATION FROM SA1 AND SA3

5.20

The Commission acceptsMcDougall’ sevidence, that hewasnot aware of the
identity of SA3 prior to 2 February 1998, and isof the opinion that theevidence
of Keenand Martin onthisaspect ismistaken. McDougall complained on4
February 1998 about thelate provision of thisinformation.®® Keen’'swritten
reply toissuesraised in McDougall’scomplaint did not assert that McDougall
knew theidentity of SA3 prior to 2 February 1998.3° Within ashort time after
2 February 1998, McDougall wasableto identify SA3 and hewas spokento
without useful information being provided.3*
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5.21

5.22

5.23

5.24

TheCommissionisof theview that thefailureto disclosetheidentity of SA3
was the product of confusion and misunderstanding between the two
investigationsand an excessve degree of secrecy onthepart of Internad Affairs
withrespecttoitsinformation. Brammer explainedthat acriticd factor affecting
thesecrecy of Internd Affairsinvestigationswasthat ‘ therebeno whalesinthe
bay'*? (theterm ‘whaleinthebay’ wasidentified by the Roya Commissonas
part of thelanguage of the Police Serviceand isreadily understood asan alert
for theexistenceof an Internal Affairsinquiry).®® A paramount consideration
wasthat thetargets of an investigation should not |earn that they were under
investigation** Thisisnot without irony inthe present case. The evidence of
Cooper, which is accepted by the Commission, reveals that Podesta and
Dilorenzo wereaware on 26 June 1997 that they were under Internal Affairs
investigation. Thereisno evidencethat they hadlearnedthisthroughanInternd
Affairsleak. Itisnoteworthy, however, that the secretive approach of Interna
Affairsconcerning dissemination of information wasintended to guard against
an event which had aready occurredinthiscase.

Mr Brammer readily conceded that, asat June 1997 therewere no procedures
inplacefor thelnterna Affairscommand to passoninformationto any Shooting
Investigation Team. Inany event, ashestated, hispriority wassecurity and he
admittedthat * ... maybel did drivevery hard when | cameinto thecommand
about the level of security and also the consequences of the breach of
security ..." 3

Brammer acknowledged that the misunderstanding after the 17 October 1997
meeting could have been avoided if adocument had been prepared and provided
to theinvestigators canvassing theissuesrai sed and stepsto betaken.3*

The Commissioner of Police accepts that there may have been some
misunderstanding, however hergects Counsd Asssting' ssubmissonthat there
was an excessive degree of secrecy. The submissions on behalf of the
Commissioner of Policestatethat Counsd Asssting’ssubmissioninthisrespect
‘... may well connote something sinister on the part of membersof Internal
Affairs. Therecanbeno suggestion of any such sinister or corrupt conduct on
the part of themembersof theInterna AffairsCommand' .3 The Commission
does not accept this submission on behaf of the Commissioner of Policeand
adopts the submission of Counsel Assisting in thisrespect. Asexpressed
elsawherein thisReport, afinding that therewasan excessive degree of secrecy
doesnot, however, indicate sinister or corrupt conduct on the part of Internal
Affarsofficers
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THE INFORMATION FROM SA2

5.25 Theevidencebeforethe Commission indicated that theinformationfrom SA2

first cameto the attention of the Police Service on 30 July 1998 with Jones
receivingiton4August 1998.3¢ By thistime, theinquest was over and the
DPPhad determined not to prosecute Podestaand Dilorenzo. Internal Affairs
passed someof theinformation from SA2 onto McDougall inAugust 1998.34
Jonesdid not contact McDougall again regarding SA2’sinformation, asshe
had goneinto hiding and had not attended arranged meetings.®*® McDougall
acknowledged that therewas contact by Internal Affairsafter theinquest with
further information but there was not documentary follow-up. Heconsidered
that hisroleintheinvestigation wasat an end by then.*!

THE INFORMATION FROM SA5

526 On31O0ctober 1997, SA5 provided information to Internal Affairsalleging

5.27

that Podesta had been observed under theinfluence of something the night
beforethe shooting. Theinformation was hearsay but the names of sources
were provided.®™? The Interna Affairs running sheet indicated that this
information needed to beinvestigated.** Theinformation was not passed on
toMcDougall,** nor did Internal Affairsinvestigateit. Joneswas unaware
whether any person within Internal Affairsgrappled with the question asto
whether theinformation should be disseminated to the Shooting Investigation
Team.*®

Both Jones and Keen mentioned in evidence that covert and proactive
investigationswere underway in Operation Borden at that timeand that no step
should have been taken which might havejeopardised that investigation.®®
However, the Commissionisof theopinionthat it wasclearly appropriate that
some part of the Police Serviceinvestigate the SA5 information so that any
evidence, which might beforthcoming, could be provided to the Coroner. Keen
agreed that Interna Affairscould have checked with the Shooting Investigation
Team concerning the progress of their enquirieswithout interfering with the
proactiveinvestigation.®’ Theinformation wasnot investigated at al by the
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Police Service. Commission officersinvestigated the matter in 1999 and no
evidencewasforthcoming.®®

THE INFORMATION PROVIDED BY SA6

5.28

5.29

5.30

On4March 1998, SA6 provided information to the Customer Ass stance Unit
of the Police Servicethat wasthen provided to the Internal AffairsAssessment
Unitthenext day.>® SAG6 aleged that one or more of the officersinvolvedin
the shooting were intoxicated the night before the shooting. Althoughthis
information was directed to Inspector Jones, Jones gave evidence beforethe
Commission that theinformation did not reach him. Indeed, Inspector Jones
did not become awareof itsexistenceuntil June1999.%° Theinquest was till
continuing asat 5 March 1998.

Theinformation should havebeen provided to McDougdl immediately, however,
itwasnot. McDougall said that hewould haveinvestigated thisinformation
without delay.*! SAG6's source died on 1 January 1999,%*? therefore the
opportunity toinvestigatetheinformation received from SA6 waslog. Itisnot
possi bleto surmise now whether aprompt investigation of suchinformationin
March 1998 would have produced any evidence.

Jonesadvised the Commissionthat procedura changeswould avoid arepetition
of this. Hesaid that the activity of the Operations Review Committee, which
vetsinvestigations, would guard against the prospect of information being filed
andforgotten.® Brammer was confident that these new procedures would
prevent arepetition of problemsarising in relation to the handling of the SA6
information. Brammer referred to other procedural changes, including the
maintenance of achronological record of eventsand theintroduction of the
‘E@gle.i’ investigation management system, whichwould guard against the
communicationfailuresidentifiedinthe Saigon 11 hearings.®* Itiscritica for
the effective operation of the Police Service that information is promptly
investigated and not merely ‘ pigeon-holed'.

THE INFORMATION PROVIDED BY SA8

531

Internal Affairsreceived hearsay information on 31 March 1998 from SA8
alleging that Podestahad been using drugs on the night before the shooting.®%
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Interna Affairsdid conduct certaininquirieswith respect to thisinformation and
elicited no evidence adverseto Podesta. Thisinformation was passed onto
McDougdl.** Keen explained that Interna Affairshad followed up the SA8
information becauseit wasthought that theinvestigation might ass & theproactive
investigation.®’

ASSESSMENT OF THE FLOW OF INFORMATION FROM ONE
PART OF THE POLICE SERVICE TO ANOTHER

5.32

5.33

5.34

5.35

The Police Service accepts that there may have been some confusion and
misunderstanding in relation to the flow of information on some occasions,
however it deniestheassertion that themagjor difficulty inthiscaseflowed from
theundue secrecy of Internal Affairsinrelationtotheinformationit held, and
thefailureto providetheinformation to the Shooting Investigation Team. The
Police Service submitsthat therewas no undue secrecy onthe part of members
of Internal Affairs, and that, asstated by Brammer during evidence, avery high
level of security isrequired within Interna Affairs.®

Mr Brammer gave evidencethat hiscommand wasin astate of changeduring
theperiodinquestion.®*® The Commissioner of Police had put himin charge of
adifficult command, with the brief to developit. It wasatimeof flux and
changefor the Internal Affairscommand. Mr Brammer said that he, at all
relevant times, was doing hisbest to change procedures and attitudes, and to
ded withwhat hecalled the*whaeinthebay’ situation. Submissionson behalf
of the Commissioner of Police state that Brammer and hiscommand had to be
flexible and make discrete decisions, and respond to circumstances asthey
arose. 3"

Whilethe Police Service, through Mr Brammer, acceptsthat what happened
after 17 October 1997 wasa'‘ communications problem’ 3 the Service has
submitted that it does not accept that ‘ there appearsto havebeen aprimafacie
reluctanceto shareinformation’.

The Commissionisof the opinion that there were major deficienciesinthe
passing of information from one part of the Police Serviceto another inthe
investigation of dlegationsthat Podestaand/or Dilorenzo wereaffected by dcohol
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5.36

or drugs at the time of the shooting. Factors contributing to thesefailures
included thefollowing:

(@ theunclear line of command within Internal Affairsfrom Brammer to
Richmond to theteam leaderswith occasiond involvement of Martin;

(b) the absence of procedural guidelinesrequiring Internal Affairsto give
consideration to the dissemination of information to the Shooting
Investigation Team;

(c) thefailureof Internal Affairsofficersto give sensible consideration to
dissemination of information supplied to and held by the command which
wasclearly relevant to the coronial investigationsbeing carried out by the
Shooting Investigation Team;

(d) theabsenceof any effective systemwithin Internal Affairsto ensurethat
information received (such asthe SA6 information) was brought to the
attention of therelevant Internal Affairsteam|eader; and

(e) thefailureof Brammer and Richmond, following the 17 October 1997
meeting, to clearly communicateto Interna Affairsofficersthe stepsto be
taken by those officers for the purpose of liaising with the Shooting
Investigation Team.

The Commissionisof theopinion that the deficiencieslisted above stemmed
from confusion and misunderstanding rather than corruption or misconduct.
Thereiscertainly no evidencethat any failureto passoninformationwasintended
to protect Podestaand Dilorenzo, or in someway assst them. TheCommission
isof theopinionthat both Internal Affairsand McDougdll intended to undertake
their own separateinvestigations of Podestaand Dilorenzo properly, and that
themajor difficulty inthiscaseflowed from theundue secrecy of Interna Affairs
with respect to information held by it and thefailureto appropriately provide
information to amost important policeinvestigation being undertaken for the
purposeof thecoronial inquiry.

THE INVESTIGATION ON 28 JUNE 1997

5.37

It does not appear that any orderly and structured control was taken of the
scene of the shooting immediately after it occurred on the morning of 28 June
1997. Theareawas cordoned off, but as Detective Sergeant Purcell saw it,
when he arrived at the beach at about 8.00am no one appeared to be in
charge? Bondi Detectives commenced to undertake arange of investigative
activitiesthat morning. McDougdl didindicatethat therewereresourcedifficulties
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at that time, given the number of eyewitnesses, and that Bondi officerswere
needed to perform duties®® However, the evidence of Purcell and Detective
Senior Constable Wilson suggests that they took no statements from any
eyewitnesseson 28 June 1997. They spent the day attending to exhibitsand
visiting St Vincent’sHospital for arange of purposesincluding interviewing
nursesconcerning Mr Levi’ shistory and mental state.3

Inspector Fitzpatrick attended on 28 June 1997, as hewasthe weekend call-
out officer for Interna AffairsRegion South. Hedid not know what hisfunctions
asreview officer were under Police Service procedures and took no stepsto
find out. He had not performed this function before.*™ Nor did he have
knowledge of the required procedures to be undertaken by a Shooting
I nvestigation Team under Police Service procedures. Hisevidencewasthat he
wasthereto ensuretheintegrity of theinvestigation.®® However, hestated in
evidencethat hewasnot in aposition to determinewhether theinvestigation
was conducted i n accordance with the Commissioner 'sInstructions, because
he was not aware of what the instructions said.*” He was not from the
Professional Responsibility Command and had no knowledge of the covert
investigationsconcerning Podestaand Dilorenzo3® The Commissionisof the
opinionthat Fitzpatrick did not have any useful input at Bondi ontheday of the
shooting, other than making some observations concerning the testing of
weapons. Hiscontributionthat day illustratesasignificant deficiency inthe
procedures at that time with respect to theinvestigation of police shootings.
Fitzpatrick ceased to be thereview officer for theinvestigation on 23 July
1997.37®

INVOLVEMENT OF BONDI POLICE IN THE INVESTIGATION

5.39

Following thelnquest into the death of Roni Levi, the Coroner commented as
follows*°

The incident on Bondi Beach on the morning of the 28" June, 1997,
resulting in the death of Roni Levi at the hands of police officerswasin
my opinion one of the most serious eventsinvolving policethat | have
encountered. It wasto be expected that the Police Service would make
available to the officer in charge of the investigation all necessary
resources to properly investigate the incident in accordance with the
Commissioner’s instructions. Notwithstanding the best endeavours

378 Operation Saigon Phase IlI, PIC Transcript, R N McDougall, 28 February 2000, pp. 283-284.

374 Operation Saigon Phase Ill, PIC Transcript, M J Wilson, 29 February 2000, pp. 388-389; A M Purcell, 29
February 2000, pp. 441-443.
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Operation Saigon Phase Ill, PIC Transcript, P T Fitzpatrick, 23 February 2000, pp. 186-187.
Operation Saigon Phase Ill, PIC Transcript, P T Fitzpatrick, 23 February 2000, pp. 187, 192.
Operation Saigon Phase Ill, PIC Transcript, P T Fitzpatrick, 23 February 2000, p. 202.
Operation Saigon Phase Ill, PIC Transcript, P T Fitzpatrick, 23 February 2000, p. 186.
Operation Saigon Phase Ill, PIC Transcript, P T Fitzpatrick, 23 February 2000, p. 195.

380 p|C Exhibit 117.
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5.40

541

5.42

of Acting Inspector Robert McDougall, the Officer in Charge of the
investigation, he was unable to secure the immediate assistance of
investigators from a Region other than the one encompassing Bondi
and was obliged to utilise the assistance of officers attached to Bondi
Police Station.

The Commission concurswith the Coroner andisof theview that whatever the
exigencieswereon 28 June 1997, it isfair to say that the Police Service must
have been in aposition to provide adequate staff and resourcesto enableal
investigative aspects on and after 29 June 1997 to be undertaken by officers
other than Bondi police.®!

Theevidenceof Purcell and Wilson, however, indicatesthat they weretaking
statementsfromwitnesseson 29 and 30 June 1997 and 2 July 1997. Although
thereisno evidence of impropriety ontheir part intheir continuing roleinthe
investigation onthosedays, thereisaclear systemicfallureby thePolice Service
to comply with thethen procedureswith thered risk of importantinvestigations
being carried out by officerswho might be perceived asnot being at arm’s
length from Podestaand Dilorenzo. Although Purcell and Wilson did not have
closesocia contactswith Podestaand Dilorenzo on the evidence, they had
worked with them from timeto timeincluding on an undercover operationin
thefirst half of 1997, after which they went for drinksat the Liberty Lunch.
Wilson gave evidencethat he attended Podesta s birthday function for about
20 minutesontheevening of 28 June1997.32 Hesaid that he attended ‘ owing
to the dayseventsto show abit of support’ for ‘ Rod and Tony’spretty horrific
orded’ ® Further, Wilson rang Podestaat 9.25pm on 28 June 1997, gpparently
to seewherethey weregoingfor dinner.®* 1t isthe Commission’s opinion that
Purcell and Wilson should not have been placed in the position where they
were performing any investigativerole after 28 June 1997 evenif the practical
demands of the Saturday required some actionsto be taken by them at that
time.

Wilsontook astatement from WitnessH on 30 June 1997.%° WitnessH had
spoken to atelevision reporter soon after the shooting on 28 June 1997 and, in
answer to aquestion, had said that hewasnot sureif Mr Levi had lunged at the
officersbeforethe shooting.®® Witness H saw Chief Inspector Baker make
his press statement that day on television news. When he cameto makea
statement, hesaid that Mr Levi had lunged at the police before the shooting.
Theevidenceof WitnessH at theinquest suggeststhat his perception of events,

3L PpIC Exhibit 95, barcode 5767533.
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Operation Saigon Phase I, PIC Transcript, M ] Wilson, 29 February 2000, pp. 383-384, 393.
Operation Saigon Phase Ill, PIC Transcript, M J Wilson, 29 February 2000, pp. 393-394.
Operation Saigon Phase I, PIC Transcript, M ] Wilson, 29 February 2000, p. 405.

385 Operation Saigon Phase IlI, PIC Transcript, M J Wilson, 29 February 2000, p. 399.
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Operation Saigon Phase lll, PIC Transcript, M ] Wilson, 29 February 2000, p. 401.
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and certainly description of events, wasin someway contaminated by themedia
coverageof theincident. Thereisno evidencethat Wilson urged WitnessH to
takea‘pro-police’ stance at the time he made his statement. Nor isthere
evidencethat Wilson urged WitnessH toinsert theword‘ lunged’ inhisstatement,
athoughitisnotablethat Wilson himsdf had used thewordinthe P79A Report
of Deathto Coroner Form, which he compl eted at the City Morgue on 28 June
1997. What dl thisillustrates, however, isthat theuse of aloca officer suchas
Wilsontotakeastatement fromamanlikeWitnessH exposestheinvestigation
to suspicion of bias. Likewise with the statement taken by Purcell from
WitnessSon 2 July 1997.

Thestatementsof WitnessH and Witness S contain sirong pro-police opinions.
Purcell gave evidencethat asthe statementswerefor coronial proceedings,
they should haveincluded factsand opinionsthat the witnesseswere ableto
give® McDougdl saidthat heingructed investigatorsto include everythingin
the statements asit was acoronial matter.3® |n the case of Witness S, his
statement suggested that he was a person with extensive experiencein the
areasof firearms, crowd control and security matters, thusequipping himto
express val uabl e opinions concerning the events he observed on the beach.
Hisstatement concluded that the policehad * acted professondly’ intheevents
leading up tothefatal shooting of Mr Levi.

When cdlled at theinquest in February 1998, it became apparent that Witness
Swasnot capableof giving sensible coherent evidence®® Purcell maintained
that he had no recollection of Witness Sdisplaying any unusual or disordered
menta state. Indeed, he said hehad no redl recollection of taking the statement
from Witness S.>®

ASSESSMENT OF THE EVIDENCE OF THE INVOLVEMENT OF
BONDI POLICE IN THE INVESTIGATION

5.45

The Commissionisof the opinionthat the evidence doesnot support afinding
that Purcel| fabricated any evidencefrom WitnessSor put wordsinto hismouth.
However, thevery fact that alocd officer such asPurcdl wastaking astatement
from someonewheredifficultiesof thistypearosedemongratesthe unacceptable
natureof loca officerscontinuing to play animportant investigativeroleaslate
as2 July 1997.

37 Operation Saigon Phase IlI, PIC Transcript, A M Purcell, 28 February 2000, p. 451.

38 Operation Saigon Phase IIl, PIC Transcript, R N McDougall, 28 February 2000, p. 291.

389 Operation Saigon Phase lIl, PIC Transcript, A M Purcell, 28 February 2000, pp. 452-453; Operation
Saigon Phase Ill, PIC Exhibit 62.

390 Operation Saigon Phase Ill, PIC Transcript, A M Purcell, 28 February 2000, p. 453.
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546 Submissonsonbehdf of the Commissioner of Policeemphas sedthefollowing

5.47

pointsto explainthefailureof the Police Serviceto adhereto thethen Guiddines
with respect to Shooting I nvestigation Teams:**

a. Theshooting investigation team was not astanding investigation team, it
wasformed in responseto aspecificincident, the shooting of Roni Levi on
Bondi Beach. One must remember that at that stage, at the end of June
1997, thewhole Police Servicewasin agtate of flux and change; the Service
was being restructured.

b. Thisincident happenedintheearly hoursof Saturday morning, anditwas
not easy for McDougall to contact police officersand havethemwork in
histeam.

c. McDougall gave evidence both in the Coroner’s Inquest and in this
Commission as to why he used local police officersin the Shooting
Investigation Team. Adam Purcell and Murray Wilson werelocal police
officerswho helpedintheinvestigation.

d. Thereisno evidenceto suggest that theinvestigation was compromised
because of the use of locd police officers; nor indeed wasthereany cross-
examinationto that effect.

Asdgated previoudy, the Commissonisnot of theview that thereisevidence of
impropriety with respect to Purcell and Wilson’s continuing role in the
investigation. However, it isclear that therewasasystemicfailureto comply
with the then procedures, and areal risk of such animportant investigation
being carried out by officerswho might be perceived asnot being at arm’s
length from Podestaand Dilorenzo.

ASSESSMENT OF THE POLICE INVESTIGATION OF
THE SHOOTING OF RONI LEVI

5.48

Submissionswerereceived from the Newcastle Legal Centre, onbehalf of Mr
Levi’swidow, MelindaDundas, which stated that the Commission should take
into account the approach to police corruption and misconduct suggested by
the Royal Commission. The Newcastle Legal Centre submitted that the
Commission should consider not only whether or not any action or inactionon
the part of individua policeofficersamountsto corrupt conduct or misconduct,
but als0: 32

»  whether apattern of individual actionsor inactionsisapparent which may
properly beregarded as corruption or misconduct;

391 p|C Exhibit 98, barcode 5767608.
3%2 p|C Exhibit 103, barcode 5767658.
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» thereasonsfor theemergence of any individua misconduct or corruption
or pattern of corruption or misconduct; and

» any systemor supervisory failurewhich may havefacilitated any such
misconduct or corruption.

549 TheNewcastleLega Centresubmitted that the Commission should consider
any formof processor ‘policeculture corruption or misconduct, including that
arising from any partial exercise of policediscretioninthe supervisionand
execution of theinvestigation of the shooting.>®

550 TheNewcastleLegal Centrefurther submitted that the Commission should
makeit clear that: 3%

... the effect of the police investigative failuresin relation to the fatal
shooting of Roni Levi wasto protect police under investigation for the
fatal shooting of acivilian from accountability to the law.

551 Theyfurther submitted:3®

... that the Commission should find that the investigations carried out
by the New South Wal es Police Servicerelating to the fatal shooting of
Roni Levi were serioudly flawed by aseriesof fundamental failuresthat
could and should have been avoided ... The Commission should also
find that, in the circumstances, the impartiality and effectiveness of
investigations by the New South Wales Police Service into matters
involving the conduct of itsown officersis seriously wanting and, asa
consequence, itsintegrity compromised.

552 TheCommissionisof theopinion that both Internal Affairsand the Shooting
Investigation Team intended to undertake their respective investigations of
Podestaand Dilorenzo properly. The Commissionisnot of theopinionthat the
deficienciesintheinvestigationsof McDougdll or Interna Affairsstemmed from
corruption or misconduct. Asprevioudy stated, the Commissionisof theview
that the confusion and major difficulty in the policeinvestigation of thiscase
flowed from the undue secrecy of Internal Affairswith respect toinformation
held by it and thefalureto appropriately provideinformationtoahighly important
policeinvestigation being undertaken for the purpose of the coronial inquiry.

3% pIC Exhibit 103, barcode 5767658.
3% pIC Exhibit 103, barcode 5767658.
3% pIC Exhibit 103, barcode 5767658.
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THE CORONIAL INQUEST

5.53

5.54

5.55

Written submissionsmade on behaf of Podestaand Dilorenzo®*® and Melinda
Dundas®*®” sought to criticise aspects of the coronial inquiry into the death of
Mr Levi. Inparticular, somecriticism wasdirected at meetingsbetween the
then State Coroner, police officers and others on 17 October 1997 and 4
March 1998. Submissionsin reply were made on behalf of the Attorney-
Generd®® and the Commissioner of Police®™ with respect to these matters.

Thesubmissonsof theAttorney-Generd point, accurately, tothelimited purpose
of the Commission’sinvestigation. The Commissonisinvestigating, invarious
respects, the conduct of policeofficers. The Commissionisnotinvestigating
the conduct of theinquest by the then State Coroner or those assisting him.
The submissionsmadeon behaf of theAttorney-General emphasi sethe broad
investigatory function of the Coroner. TheCoroner isnot presidingasajudicia
officer determining contested adversarial litigation. TheAttorney-General
submitted that therewasnoimpropriety in the State Coroner being aparty to
the meetingsin question, nor wasthere any duty upon him to disclose what
information wasraised at those meetingsto personswho were not present at
them. The Commissionagreeswiththissubmisson. Likewise, theCommission
consdersthat nolegitimate criticism can bedirected at the police officerswho
attended these meetings. The submissions made on behalf of the Attorney-
Genera concerning the coronial function arerelevant tothisissueaswell.

It wasfor thethen State Coroner to haveregard to the provisionsof section 19
of the CoronersAct 1980 (asit then stood) for the purpose of determining
whether theinquest should beterminated. Section 19 then provided that an
inquest must beterminated wheretherewasaprimafacie case of anindictable
offence against aknown person relating to the death. From the submissions
madeto thethen State Coroner, it isclear what the evidentiary material was
and what theissueswerewhich gaveriseto thesection 19 termination. Indeed,
having regard to the provisions of section 19 asit then stood, it may fairly be
said that hisWorship was|eft with no alternative but to terminate theinquest.
Section 19 has been amended since then to provide for amoreflexibletest
smilar tothat availableto amagistratein committal proceedingsunder section
41 of the Justices Act 1902. Thereissimply no evidencethat the meeting of
4 March 1998 between the then State Coroner and police officersaffected the
termination of theinquest under section 19 of the CoronersAct 1980.

3% p|C Exhibit 102, barcode 5767644.
397 pIC Exhibit 103, barcode 5767658.
3% p|C Exhibit 110, barcode 5726081.
3% p|C Exhibit 112, barcode 5726400.
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OTHER ISSUES RAISED IN SUBMISSIONS OF MS
DUNDAS

556 A variety of issuesarerai sed in thewritten submissionsmade on behdf of Ms
Dundas which do not arise from the evidence before the Commission in
Operation Saigon. The Commission, of course, isexercising itspowersand
functionsunder the Police Integrity Commission Act 1996, in the context of
the general scope and purpose of the hearings announced with respect to
Operation Saigon. Thesubmissionsinreply onbehaf of theAttorney-Genera
and Commissioner of Policepoint to thefact that much that iscontained inthe
submissionsof MsDundasliesoutsidethe scope and purpose of the Operation
Saigon hearings. The Commission agreeswith these submissionsand has
confined itsassessments, opinionsand recommendations, and reasonstherefore,
to those matterswhich wereinvestigated during the Operation Saigon hearings.

Police INTEGRITY COMMISSION - REPORT TO PARLIAMENT - OPERATION SAIGON 85






AFFECTED PERSONS

6.1

6.2

6.3

6.4

Personsaganst whom, inthe Commission’sopinion, substantid alegationshave
been madeinthecourseof, or inconnectionwith, aninvestigation, are* affected
persons for the purposes of aReport to Parliament by the Commission.

TheReport to Parliament must comply with section 97(2) of the Police I ntegrity
Commission Act 1996. That section providesthat:

(2 The report must include, in respect of each ‘affected person’, a
statement as to whether or not in all the circumstances the
Commission is of the opinion that consideration should be given
tothefollowing:

(@ the prosecution of aperson for a specified criminal offence;

(b) the taking of action against the person for a specified
disciplinary offence;

(¢) thetaking of action (including the making of an order under
section 181D of the Police Service Act 1990) against the
person as apolice officer on specified grounds, with aview to
dismissing, dispensing with the services or otherwise
terminating the services of the police officer;

(d) thetaking of reviewable action within the meaning of section
173 of the Police Service Act 1990 against the person as a
policeofficer.

In discharging itsfunctions under section 97(2) the Commissionismindful of
the provision of section 40 of the Police Integrity Commission Act 1996. In
particular, answers made and documentsand other things produced on objection
by awitnessat ahearing beforethe Commission arenot admissibleagainst the
witnessin subsequent crimind or civil proceedings, except for proceedingsfor
an offence against the Police I ntegrity Commission Act 1996 or proceedings
for contempt under that Act; section 40(3). Evenif the objectionistaken,
however, suchmaterid isavailableto the Commissoner of Policein consdering
whether to make an order under section 173 or section 181D of the Police
Service Act 1990. Such material is also admissible in proceedings under
Divison 1A or 1C of Part 9 of the Police Service Act 1990 and any disciplinary
proceedings; section 40(3).

Accordingly, the Commission must give due attention to the admissibility of
evidencein considering what statements ought to be madein the Report to
Parliament pursuant to section 97(2) of the Police Integrity Commission Act
1996.
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SAIGON PHASE |

6.5

Thefollowing personsareor were' affected persons’ for the purposesof section
97(3) of the Police Integrity Commission Act 1996:

» ChristanBruce;

* Peter Murrant;

* LeninLambert;

* LisaTroos;

* Rodney Podesta;

» EastonJames,

« SAI19;

* Anthony Dilorenzo;
» DavidPrice;

* Anthony Binns

* Matthew Crotty; and

Paul Petith.

CHRISTAN DAVID BRUCE

6.6

6.7

88

Bruceisan' affected person’ becauseheisthesubject of anumber of subgtantial
dlegations, namdly:

» usngprohibiteddrugs,
» associating withasupplier of prohibited drugs; and
» releasngconfidentid policeinformation.

Bruce sadmissonsof drug use cannot beused againgt him. Salf administration
of aprohibited drugisasummary offence under section 12 of the Drug Misuse
and Trafficking Act 1985. Such an offence shall be prosecuted summarily
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6.9

6.10

6. AFFECTED PERSONS

beforeal ocal Court constituted by aMagistrate sitting alone.*® The Drug
Misuse and Trafficking Act 1985 does not prescribe alimitation period for
summary prosecution under that Act. Accordingly, section 56 of the Justices
Act 1902 applies. Any prosecution of an offence under section 12 must be
commenced within six monthsfrom thetimeof the offence. Accordingly, for
the purpose of section 97(2)(a) of the Police Integrity Commission Act 1996
the Commissionisof theopinionthat consderation should not begiventothe
prosecution of Brucefor the offence of salf administration of prohibited drugs.

On8March 1999 Brucewas charged with * Hinder Investigation for Serious
Criminal Offence’ pursuant to section 315 of the Crimes Act 1900, inrelation
to hiswarning to Murrant on 11 December 1998. Bruce wasdischarged at
committal with respect to that charge and following asubmission by the NSW
Director of Public Prosecutions Brucewascommitted for trial ontheaternate
chargeof CommitAct with Intent to Pervert the Course of Justice, pursuant to
section 319 of the Crimes Act 1900.

On 22 March 2001 Bruce entered aguilty pleain the District Court to the
charge of Commit Act with Intent to Pervert the Course of Justice. Hewas
sentenced on 11 May 2001 by Judge Gribson QC to aterm of imprisonment of
twelvemonths.

Bruce was dismissed from the Police Service on 8 March 2000 pursuant to
section 181D of the Police Service Act 1990 on the grounds that the
Commissioner of Policeno longer had confidencein hissuitability to continue
asapoliceofficer. AsBruceisnolonger aserving policeofficer, theCommisson
states pursuant to section 97(2) of the Police Integrity Commission Act 1996
that it of the opinion that consideration should not be given to the taking of
action against Bruce pursuant to section 97(2)(b), (c) or (d) of that Act.

PETER JOHN MURRANT

6.11

Murrant is an ‘affected person’ because he is the subject of a number of
ubgtantid dlegations, namely:

* that heused prohibited drugswhilst aserving policeofficer and after heleft
thePolice Service;

 that hesupplied prohibited drugsto anumber of serving policeofficers;
 that heengaged in security work for which hewasunlicensed;

» that hegavefaseevidenceto the Commission when he stated that hedid
not perform security work for which hewas unlicensed; and

40 section 9 of the Drug Misuse and Trafficking Act 1985.
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6.12

6.13

6.14

6.15

6.16

» that he gavefalse evidence to the Commission when he stated that the
arrangement for Binnsto perform security work on the night of the dance
party wasnot madeuntil that night.

For thereasons stated above, thelimitation period for the prosecution of Murrant
for any offencesof sdf adminigtration of prohibited drugsrevededintheevidence
beforethe Commission haslong since passed. Accordingly, for the purpose of
section 97(2)(a) of the Palice Integrity Commission Act 1996, the Commission
isof theopinion that consideration should not be given to the prosecution of
Murrant for offencesof self administration of prohibited drugs.

Theoffenceof supplyingaprohibited drugisanindictableoffenceunder section
25 of the Drug Misuseand Trafficking Act 1985. Thelimitation provisonsin
section 56 of the Justices Act 1902 do not apply to the prosecution of indictable
offences®™ Accordingly thereisno limitation period with respect to the offence
of supplying aprohibited drug that would bar the prosecution of Murrant for
suchanoffence. A prosecution for supply prohibited drug based ontheevidence
of Brucewould not involve any substancethat would beavailablefor anaysis.
The absence of such evidence doesnot necessarily prevent prosecution of a
personfor supplying aprohibited drug. Theprosecutionwould, however, require
evidenceof familiarity with the substance supplied to provide evidencethat it
was, infact, cocaine. Theevidence of Bruce containsprimafacie evidence of
familiarity by him with prohibited drugsthat would provide such evidenceat a
primafacieleve. Accordingly, for the purposeof section 97(2)(a) of thePolice
Integrity Commission Act 1996, the Commission is of the opinion that
consideration should be givento the prosecution of Murrant for the offences of
supplying prohibited drugs.

On 30 January 1999 Murrant applied for Class 1A, 1B and 1C licencesunder
the Security Industry Act 1997. Those applicationswererefused on 6 January
2000.

Murrant was charged with one count of ‘ Knowingly Give False Evidence
pursuant to section 107 of the Police Integrity Commission Act 1996 in
relation to the existence of aprior arrangement with Binnsfor Binnsto perform
security work at the Botany Dance Party on 13 November 1998. Murrant
wasdischarged at committal beforethe Local Court on 29 September 1999
and Murrant wasthen ex officio indicted on the same one count of * Knowingly
GiveFaseEvidence . Hewasconvicted at Sydney District Court on 9 May
2000 and sentenced to 12 months periodic detention.

The Commissionisof the opinion that consideration should begivento the
prosecution of Murrant for * Knowingly Give Fse Evidence' totheCommission
inrelation to hisevidence concerning the performance by him of security work
on 13 November 1998.

401 section 22(2) of the Drug Misuse and Trafficking Act 1985.
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Murrant resigned from the Police Servicein September 1998. Accordingly,
pursuant to section 97(2) of the Police Integrity Commission Act 1996, the
Commissionisof the opinion that consideration should not begiventothe
taking of action against Murrant pursuant to section 97(2)(b), (c), or (d) of that
Act.

LENIN MARX LAMBERT

6.18

6.19

6.20

6.21

6.22

6.23

Lambert is an ‘affected person’ because he is the subject of a number of
substantia alegations, namdly:

 that heused prohibited drugs,
» that hesupplied prohibited drugsto SA18; and

» that hewasin possession of 84 gramsof cocainefoundintheclothesdryer
at the apartment of LisaTroost on 20 August 1998.

For thereasonsstated above, thelimitation period for the prosecution of Lambert
for any offencesof sdf adminigration of prohibited drugsrevededintheevidence
before the Commission haslong since passed. Hisadmissionsof drug use
would not beadmissible againgt him. Accordingly, for the purpose of section
97(2)(a) of the Police Integrity Commission Act 1996, the Commissionisof
theopinionthat consderation should not begivento the prosecution of Lambert
for offencesof self administration of prohibited drugs.

Theoffenceof supplying aprohibited drugisanindictableoffenceunder section
25 of the Drug Misuse and Trafficking Act 1985. As stated above, the
limitation provisionsin section 56 of the Justices Act 1902 do not apply tothe
prosecution of indictable offences. Accordingly thereisno limitation period
with respect to the offence of supplying aprohibited drug that would bar the
prosecution of Lambert for such an offence.

Lambert was charged on 18 February 1999 with five counts of Supply
Prohibited Drugs and two counts of Possess Prohibited Drugs. He was
committed for trial on 16 March 2000 onfour countsof supply including the84
gramsfoundintheclothesdryer.

On 23 November 2000 apleaof guilty wasentered in the District Court by
Lenin Lambert inrelation to the supply of prohibited drugs. Lambert was
subsequently given a suspended sentence of 15 months by Judge
Greg Woods QC.

AsLambert was not apolice officer nor the holder of any relevant office, no
occasion arisesfor consideration to be given to action under section 97(2)(b),
(c), or (d) of the Palice Integrity Commission Act 1996.
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LISA JANE TROOST

6.24

6.25

6.26

6.27

Troost is an ‘affected person’ because she is the subject of a number of
ubgtantia alegations, namdly:

* using prohibited drugs; and
* possessionof prohibited drugs.

Troost was charged on 18 February 1999 with one count of Possess Prohibited
Drug and one count of Supply Prohibited Drug. She was discharged in
November 2000 in respect of those charges.

For thereasons stated previoudy, the limitation period for the prosecution of
Troost for any offencesof self administration of prohibited drugsrevededinthe
evidence before the Commission haslong since passed. Her admissions of
drug usewould not be admissibleagainst her. Accordingly, for the purpose of
section 97(2)(a) of the Police Integrity Commission Act 1996, the Commission
isof theopinion that consideration should not be givento the prosecution of
Troost for any further criminal offences.

AsTroost was not apolice officer nor the holder of any relevant office, no
occasion arisesfor consideration to be givento action under section 97(2)(b),
(c), or (d) of the Palice Integrity Commission Act 1996.

RODNEY JOSEPH WALTER PODESTA

6.28

6.29

92

Podestais an * affected person’ because he is the subject of a number of
subgtantia alegations, namdly:

» usingprohibiteddrugs,
* agreeingtosupply prohibited drug; and
» asociating withasupplier of prohibited drugs.

Asstated previoudly, the limitation period for the prosecution of Podestafor
any offencesof self administration of prohibited drugsreveaed intheevidence
before the Commission haslong since passed. Hisadmissionsof drug use
would not beadmissibleagainst him. Accordingly, for the purpose of section
97(2)(a) of the Palice Integrity Commission Act 1996, the Commissionis
not of the opinion that consideration should be given to the prosecution of
Podestafor offencesof self administration of prohibited drugs.
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Podestawas charged on 24 May 1999 with ‘ Supply Prohibited Drug’ (attempt
toreceivefor the purposes of supply) pursuant to section 25(1) of the Drug
Misuseand Trafficking Act 1985. Thisrelated to hisagreement with James
on 25 February 1998 to buy cocaine in order to supply to SA14. Podesta
pleaded guilty and was sentenced on 9 December 1999 to four months
imprisonment to be served by way of periodic detention.

Pursuant to section 97(2) of the Police Integrity Commission Act 1996, the
Commission isof the opinion that consideration should not begiventothe
prosecution of Podestafor any further criminal offencesarisingfrom Saigon 1.

Podestaresigned from the Police Servicein March 1998. Asheisnolonger a
sarving policeofficer, the Commissonisof theopinionthet consderation should
not begiventothetaking of action against Podesta pursuant to section 97(2)(b),
(c), or (d) of the Police Integrity Commission Act 1996.

EASTON BARRINGTON JAMES

6.33

6.34

6.35

6.36

6.37

Jamesisan* affected person’ becauseheisthesubject of anumber of substantial
dlegations, namdly:

» usingprohibiteddrugs,
» agreeingto supply cocaineto Podestaon 28 February 1998; and
» supplyingcocaineto SA19on7April 1998.

For thereasons stated above, thelimitation period for the prosecution of James
for any offencesof sdf adminigtration of prohibited drugsrevededintheevidence
beforethe Commission haslong since passed.

Jameswas charged with two counts of Supply Prohibited Drug, based onthe
agreement to supply Podestaon 28 February 1998 and the supply to SA19 on
7April 1998. Jameswasacquitted of thechargeinvolving Podestaand convicted
of thechargeinvolving SA19. On 12 May 2000 Jameswas sentencedto a
fixed term of six monthsimprisonment.

The Commissionisof theopinion that consderation should not begiventothe
prosecution of Jamesfor any further crimina offencesarisingfrom Saigon||.

AsJameswas not apolice officer nor the holder of any relevant office, no
occasion arisesfor consideration to be given to action under section 97(2)(b),
(c), or (d) of the Palice Integrity Commission Act 1996.
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SA19

6.38

6.39

SA19diedin March 1999 following the compl etion of the Saigon | hearings.
Prior to hisdeath SA19wasan * affected person’ for the purposes of section
97(2) of the Police Integrity Commission Act 1996 because he was the
subject of anumber of substantia alegations, namely:

* using prohibited drugs; and
» associating with asupplier of prohibited drugs.

Giventhat SA19died prior to the completion of thisReport, heisno longer an
‘affected person’ in relation to whom an opinion must be expressed for the
purposes of section 97(2) of that Act.

ANTHONY STEPHEN DILORENZO

6.40

6.41

6.42

Dilorenzoisan ‘affected person’ because heisthe subject of anumber of
ubgtantid dlegations, namely:

* using prohibited drugs; and
» associating with asupplier of prohibited drugs.

Asdtated above, thelimitation period for the prosecution of Dilorenzo for any
offencesof self administration of prohibited drugsrevealedinthe evidence
before the Commission haslong since passed. Accordingly the Commission
statesthat, pursuant to section 97(2) of the Police Integrity Commission Act
1996, it is of the opinion that consideration should not be given to the
prosecution of Dilorenzofor any crimind offences.

Dilorenzo wasdismissed from the Police Service on 29 June 1999 pursuant to
section 181D of the Police Service Act 1990, on the grounds that the
Commissioner of Policenolonger had confidencein hissuitability to continue
asapoliceofficer. Accordingly, pursuant to section 97(2) of thePalice Integrity
Commission Act 1996, the Commission isof the opinion that consideration
should not begivento thetaking of action against Dilorenzo pursuant to section
97(2)(b), (c) or (d) of that Act.

DAVID JEFFREY PRICE

6.43

94

Priceisan‘affected person’ becauseheisthesubject of substantia alegations,
namdy:

» ugngprohibiteddrugs,
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» associating withasupplier of prohibited drugs; and

* submitting misleading information in order to obtain multiple share
dlocations.

For thereasons stated above, thelimitation period for the prosecution of Price
for any offencesof sdf adminigtration of prohibited drugsrevededintheevidence
beforethe Commission haslong since passed.

In relation to the multiple share gpplicationsthe Commissionisof theopinion
that consideration should begivento the prosecution of Pricefor the offences
o

(& ObtainVauableThing or Financial Advantage by Falseor Misleading
Statement pursuant to section 178BB of the Crimes Act 1900; and/or

(b) MakeFadseor Mideading Statement in Relation to Securities pursuant to
section 999 of the Corporations Law; and/or

(¢) FAs=RepresentationtotheCommonwedthinrdationtothe Telstrashares,
pursuant to section 29B of the Commonwealth Crimes Act 1914.

Priceresigned from the Police Servicein 1999. Asheisno longer aserving
policeofficer the Commissionisof the opinion that consideration should not
be givento thetaking of action against Price pursuant to section 97(2)(b), (c),
or (d) of the Police Integrity Commission Act 1996.

ANTHONY MICHAEL BINNS

6.47

Anthony Binnsisan‘ affected person’ because heisthe subject of anumber of
ubgtantid dlegations, namely:

using prohibited drugs,
» asociaingwithasupplier of prohibited drugs;

*  engaginginsecondary employment without permissonwhilst aserving police
officer;

» untruthfulnessinaninternal policeinvestigationin December 1998; and

» givingfaseevidencetothePolicelntegrity Commissioninreationto his
secondary employment.
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6.48

6.49

6.50

6.51

Thelimitation period for the prosecution of Binnsfor any offences of self
administration of prohibited drugs revealed in the evidence before the
Commission haslong since passed.

Accordingly for the purpose of section 97(2)(a) of the Police Integrity
Commission Act 1996, the Commission is of the opinion that consideration
should not be given to the prosecution of Binns for the offence of self
administration of aprohibited drug.

Binnswascharged with* Knowingly Give False Evidence' tothe Commission
pursuant to section 107 of the Police Integrity Commission Act 1996. Binns
wasdischarged at committal on 25 February 2000 on the basisthat theevidence
inquestionwasnot congdered to beof amaterid particular totheCommission’'s
investigation. The Commissionrecommendsthat congderation should begiven
to the prosecution ex officio of Binnsfor ‘ Knowingly Give False Evidence' to
the Commission in relation to his secondary employment on 13 November
1998.

Inrelationto section 97(2) (b), (c) and (d) of the Police Integrity Commission
Act 1996 the Commission recommendsthat:

(¢) condderationshould not begiventothe prosecution of Binnsfor agpecified
disciplinary offence;

(d) consderation should begiventothetaking of action (including themaking
of an order under section 181D of the Police Service Act 1990) against
Binnsasapoliceofficer, with aview to dismissing, dispensing with the
sarvicesof otherwiseterminating the servicesof Binns;

(e) if actionisnot takenin accordance with paragraph (b) above, consideration
should begiven to thetaking of reviewabl e action within the meaning of
section 173 of the Police Service Act 1990 against Binns.

MATTHEW JAMES CROTTY

6.52

96

Crotty isan‘ affected person’ because heisthe subject of anumber of substantial
dlegaions namdly:

» usingprohibiteddrugs,
» associating withasupplier of prohibited drugs; and

» releasing confidentia policeinformation.
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For thereasons stated aboveinrelation to Binns, thelimitation period for the
prosecution of Crotty for any offencesof self adminigtration of prohibited drugs
reveal ed in the evidence before the Commission haslong since passed.

Pursuant to section 97(2) of the Police Integrity Commission Act 1996 the
Commissionisof theopinionthat:

(& consideration should not be given to the prosecution of Crotty for any
crimind offences,

(b) consderationshould not begiventotheprosecution of Crotty for aspecified
disciplinary offence;

(¢) congderationshould begiventothetaking of action (including themaking
of an order under section 181D of the Police Service Act 1990) against
Crotty, withaview to dismissing, dispensing with the services of otherwise
terminating the servicesof Crotty; and

(d) if actionisnot takenin accordancewith paragraph (c) above, consideration
should begiven to thetaking of reviewable action within the meaning of
section 173 of the Police Service Act 1990 against Crotty.

PAUL JAMES PETITH

6.55

6.56

6.57

Petithisan* affected person’ because heisthe subject of anumber of substantia
dlegaions namdly:

* engaging in unauthorised secondary employment whilst aserving police
officer;

» untruthfulnessto Inspector M ooreregarding hisrelationshipwith Murrant;
and

» givingfaseevidenceat the Police Integrity Commission regarding his
relationshipwith Murrant.

Petith wascharged on 25 February 1999 with* Knowingly Give Fase Evidence
to the Commission pursuant to section 107 of the Palice Integrity Commission
Act 1996. He was found Not Guilty at Penrith District Court on 20 April
2000.

The Commission is of the opinion, pursuant to section 97(2) of the Police
Integrity Commission Act 1996, that:

(8 consideration should not be given to the prosecution of Petith for any
crimind offences
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(b) condderationshould not begiventothe prosecution of Petithfor agpecified
disciplinary offence;

(c) consderationshould begiventothetaking of action (including themaking
of an order under section 181D of the Police Service Act 1990) against
Petith, withaview to dismissing, dispensing withtheservicesor otherwise
terminating the servicesof Petith, on thegroundsthat the Commissioner of
Policewould beentitled toform an opinion that henolonger hasconfidence
inthesuitability of Petith to continueasapoliceofficer; and

(d) intheevent that actionisnot takenin accordancewith paragraph (c) above,

consideration should begiventothetaking of reviewableactionwithinthe
meaning of section 173 of the Police Service Act 1990 against Petith.

SAIGON PHASE Il

6.58 Thefollowing personsareor were' affected persons for the purposesof section
97(3) of the Police Integrity Commission Act 1996:

* Rodney Podesta;
*  Anthony Dilorenzo;
e RonddQuin,

¢ RenecRobertshaw;

e TerryVoto;

* SAIQ;

« SAlL

« SA9

» EastonJames,

+ Kieran O Connor;

« SA12
e SA2
« GA15
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e SA13;and

 MarkDilorenzo.

RODNEY JOSEPH WALTER PODESTA

6.59 Podestais an ‘affected person’ because he is the subject of a number of

6.60

6.61

substantia alegations, namdly:

(&) Podestaused prohibited drugsincluding cocaine, ecstasy and cannabis
prior to hisjoining the Police Servicein 1995;

(b) Podesta continued to use prohibited drugs, in particular, cocaine, on a
regular basiswhilst aserving police officer between May 1995 and 27
June 1997,

(c) Podestacontinuedto useprohibited drugs, inparticular cocaineand ecstasy,
inthe period between 28 June 1997 and November 1997,

(d) Podestaused cocaineand ecstasy regularly inthe period November 1997
toMarch 1998;

(e) Podestasupplied cocaineto other personson several occasions; and

(f) Podesta engaged in an improper association with Mark Dilorenzo, a
convicted drug supplier, in particular in the period January 1997 to June
1997 when Podestawasaserving policeofficer.

Giventhelimitation period with respect to the offence of self administrationof a
prohibited drug, any prosecution of Podestafor thisoffencewould be barred.
He gave evidence with the benefit of adeclaration under section 41 of the
Police Integrity Commission Act 1996. In these circumstances, the
Commissionisof the opinion that consideration should not begiventothe
prosecution of Podestafor the offence of self administration of aprohibited
drug.

SA10 said in evidence that he had never seen Podesta supply prohibited
drugs,? although Podesta had provided cocaineto SA10.4% The offence of
supplying aprohibited drug isan indictable offence under section 25 of the
Drug Misuse and Trafficking Act 1985. Thelimitation provisionsin section
56 of the Justices Act 1902 do not apply to the prosecution of indictable
offences® Accordingly, thereisno limitation period with respect to the offence

402 Operation Saigon Phase II, PIC Transcript, SA10, 3 November 1999, p. 187.
403 Operation Saigon Phase II, PIC Transcript, SA10, 3 November 1999, p. 198.
404 section 22(2) Drug Misuse and Trafficking Act 1985.
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6.62

6.63

6.64

of supplying aprohibited drug that would bar the prosecution of Podestafor
suchan offence. A prosecutionfor supply prohibited drug based ontheevidence
of SA10would not involveany substancethat would beavailablefor anaysis
toprovethat it wascocaine. Theabsence of such evidence doesnot necessarily
prevent prosecution of apersonfor supplying aprohibited drug. Theprosecution
would, however, requireevidence of familiarity with the substance supplied to
provide evidencethat it was, infact, cocaine. Theevidenceof SA10 contains
evidenceof familiarity by himwith prohibited drugsthat would provide such
evidence at aprimafacie level. However, SA10 died after the hearings
conducted by the Commission. Any opinion under section 97(2) of thePolice
Integrity Commission Act 1996 must now be formed without regard to the
evidenceof SA10.

SA2 allegesthat Podestasupplied her with cocainein early 1997, which she
usedinthetoiletsat the Liberty Lunch.4® SA2 also allegesthat she had seen
Podesta sell cocaineto personsat the Liberty Lunch in the same period.“%®
Again, thereisno substancefor anaysis. However, SA2would beabletogive
evidencewith respect to the substance having regard to her own familiarity with
the drug cocaine, and such evidence could constitute primafacie evidence of
theidentity of thedrug.

Based on the matters alleged by SA2, the Commission states, pursuant to
section 97(2)(a) of the Police Integrity Commission Act 1996, that
consderation should begiven to the prosecution of Podestafor the offences of
supplying aprohibited drug, cocaine, contrary to section 25 of the Drug Misuse
and Trafficking Act 1985.

Podestaresigned from the Police Servicein March 1998. If heremained a
member of the Police Service at the present time, it would be open to the
Commission to state for the purpose of section 97(2)(b), (c), or (d) of the
Policelntegrity Commission Act 1996 that consideration should begivento
taking action against Podestahaving regard to evidence concerning hisuseand
supply of prohibited drugsand hisimproper association with Mark Dilorenzo.
However, as Podestais no longer a police officer, the Commission states
pursuant to section 97(2) of that Act, that it isof the opinion that consideration
should not begivento thetaking of action against Podesta pursuant to section
97(2)(b), (c), or (d) of that Act.

ANTHONY STEPHEN DILORENZO

6.65

SA2 gaveevidenceto the Commission that she had seen Anthony Dilorenzo
use cocaineonoccasionsin early 1997.47 Having regard to the limitation

405 Operation Saigon Phase I, PIC Transcript, SA2, 10 November 1999, p. 340.
406 Operation Saigon Phase II, PIC Transcript, SA2, 10 November 1999, p. 342.
407 Operation Saigon Phase II, PIC Transcript, SA2, 10 November 1999, pp 342-343.
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period for prosecution of offencesof self administration of aprohibited drug,
the Commission statesthat, pursuant to section 97(2) of the Police Integrity
Commission Act 1996, consideration should not be given to the prosecution
of Anthony Dilorenzofor the offence of self administration of aprohibited drug.

6.66 Anthony Dilorenzo was dismissed from the Police Service on 29 June 1999
pursuant to section 181D of the Police Service Act 1990, on the groundsthat
the Commissioner of Policenolonger had confidencein hissuitability to continue
asapoliceofficer. If Anthony Dilorenzo remained apolice officer, it would
have been necessary for the Commission to determinewhether it should state
theopinion, for the purpose of section 97(2)(b), (c) or (d) of thePoliceIntegrity
Commission Act 1996, that consideration should be given to the taking of
action againgt Anthony Dilorenzoin regard to thedlegationsof useof prohibited
drugsmadeagainst himby SA2. Giventhat Anthony Dilorenzoisnolonger a
police officer, pursuant to section 97(2) of that Act, the Commissionisof the
opinion condderation should not begiventothetaking of actionagainst Anthony
Dilorenzo pursuant to section 97(2)(b), (c) or (d) of that Act.

RONALD JAMES QUIN

6.67 Quin admitted in evidence that he was a user of cocaine and ecstasy.**®
However, any prosecution of Quin for offences of self administration of a
prohibited drug would be barred by the limitation period referred to above.
Further, Quin gave evidencewith the benefit of adeclaration under section41
of the PoliceIntegrity Commission Act 1996. Accordingly, the Commission
isof the opinion, pursuant to section 97(2)(a) of that Act, that consideration
should not be given to the prosecution of Quin for any offence of self
administration of aprohibited drug. AsQuinwasnot apoliceofficer, nor the
holder of any relevant office, no occasion arisesfor consderationto begivento
action under section 97(2)(b), (c), or (d) of that Act.

RENEE ROSE ROBERTSHAW

6.68 Robertshaw admitted that she had used marijuana, cocaine and ecstasy.*®
Thelimitation period for any prosecution for salf administration of aprohibited
drug against Robertshaw has expired. Further, Robertshaw gave evidence
with the benefit of a declaration under section 41 of the Police Integrity
CommissonAct 1996. Accordingly, the Commissionisof theopinion, pursuant
to section 97(2)(a) of that Act, that consideration should not begiventothe
prosecution of Robertshaw for any offence of salf administration of aprohibited
drug. AsRobertshaw wasnot apolice officer, nor the holder of any relevant
office, no occasion arisesfor cons deration to be given to action under section
97(2)(b), (c), or (d) of that Act.

4% Operation Saigon Phase II, PIC Transcript, R J Quin, 2 November 1999, pp. 115-119.
409 Operation Saigon Phase II, PIC Transcript, R R Robertshaw, 2 November 1999, p. 144,
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TERRY VOTO

6.69 Votoadmitted to using ecstasy, cocaineand marijuana.*® Any prosecution of
Voto for self administration of aprohibited drug would be barred because of
theexpiration of thelimitation period. Further, Voto gave evidencewiththe
benefit of adeclaration under section 41 of the Police Integrity Commission
Act 1996. Accordingly, the Commissionisof theopinion, pursuant to section
97(2)(a) of that Act, that consideration should not be given to the prosecution
of Votofor any offenceof salf administration of aprohibited drug. AsVotowas
not apolice officer, nor the holder of any relevant office, no occasion arisesfor
consideration to be given to action under section 97(2)(b), (c), or (d) of that
Act.

SA10

6.70 SA10diedin October 2000 following the completion of the Saigon hearings.
SAlO0wasan ' affected person’ for the purposesof section 97(2) of the Police
Integrity Commission Act 1996 because he was the subject of anumber of
subgantia dlegations, namdy; salf adminigration of aprohibited drug and supply
prohibited drug. Giventhat SA10died prior to completion of thisreport, heis
nolonger an* affected person’ in relation to whom an opinion must beexpressed
for the purpose of section 97(2) of that Act.

SAll

6.71 SA1l1 admitted to using ecstasy, cocaine and amphetamines.*? SA11 also
admitted to supplying ecstasy to Podesta.*? Any prosecution of SA11 for self
administration of aprohibited drug would be barred because of the expiration
of thelimitation period. SA11 gave evidencewiththe benefit of adeclaration
under section 41 of the Palicelntegrity Commission Act 1996. Hisadmissions
to supplying ecstasy to Podestawould not be admissible against himin any
prosecution for supplying aprohibited drug. Thereisno other evidencethat he
supplied aprohibited drug. Inthesecircumstancesthe Commissionisof the
opinion, pursuant to section 97(2)(a) of that Act, that consideration should not
be given to the prosecution of SA 11 for any offenceof self administration of a
prohibited drug. As SA11 was not a police officer, nor the holder of any
relevant office, no occasion arisesfor consideration to be givento action under
section 97(2)(b), (c), or (d) of that Act.

410 Operation Saigon Phase II, PIC Transcript, T Voto, 2 November 1999, p. 104.

411 Operation Saigon Phase II, PIC Transcript, SA11, 3 November 1999, pp. 223; SA11, 11 November 1999,
pp. 447-448.
412 Operation Saigon Phase II, PIC Transcript, SA11, 11 November 1999, pp. 450-451.
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SA9 admitted in evidenceto the use of cannabisand cocaine.** Given the
limitation period with respect to the of fence of salf administration of aprohibited
drug, any prosecution of SA9 for this offence would be barred. He gave
evidencewith the benefit of adecl aration under section 41 of the Police Integrity
Commission Act 1996. In these circumstances, the Commission is of the
opinion that consideration should not be givento the prosecution of SA9for
the offence of self administration of aprohibited drug. AsSA9wasnot apolice
officer or the holder of any other relevant office, no occasion arises for
consideration of action under section 97(2)(b), (c), or (d) of that Act.

EASTON BARRINGTON JAMES

6.73

6.74

Jamesadmitted to theuse of cocaineand ecstasy,”* and SA 10 said that James
had used cocainein hispresence*®  James gave evidence with the benefit of a
declaration under section 41 of the Police Integrity Commission Act 1996.
Any prosecution for self administration of aprohibited drug would bebarred
becauseof theexpiration of therdevant limitation period. Inthesecircumstances,
the Commissionisof theopinion that consideration should not begiventothe
prosecution of Jamesfor self administration of aprohibited drug.

SA10gaveevidencethat Jamessupplied cocaineto him at the Liberty Lunchin
thefirst half of 1997.4¢ SA10isnow deceased and his evidence should be
excluded from consideration for the purpose of any opinion under section 97(2)
of the Police Integrity Commission Act 1996. SA2 said that she obtained
cocainefromapersonsheknew as‘ TC' (James' nickname) in early 1997.47
Thereisnolimitation period for aprosecution of supplying aprohibited drug
contrary to section 25 of the Drug Misuse and Trafficking Act 1985. If
Jameswere prosecuted for supply aprohibited drug, namely cocaine, to SA2,
there would be no substance available for analysis. The absence of such
evidencedoes not necessarily prevent prosecution of apersonfor supplyinga
prohibited drug. Theprasecutionwould, however, requireevidenceof familiarity
with the substance supplied to provide evidencethat it was, infact, cocaine.
Theevidenceof SA2indicatesfamiliarity with prohibited drugsthat would
provide such evidenceat aprimafacielevel. Based uponthe mattersalleged
by SA2, the Commissionisof the opinion that consideration should begiven
to the prosecution of Jamesfor the offence of supplying aprohibited drug,
cocaine, contrary to section 25 of the Drug Misuse and Trafficking Act 1985.

413
414
415
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Operation Saigon Phase Il, PIC Transcript, SA9, 3 November 1999, pp. 233-236, 238, 245.
Operation Saigon Phase Il, PIC Transcript, E B James, 4 November 1999, pp. 279-280, 283-286.
Operation Saigon Phase II, PIC Transcript, SA10, 3 November 1999, pp. 184-185.

Operation Saigon Phase IlI, PIC Transcript, SA10, 3 November 1999, p. 193.

Operation Saigon Phase II, PIC Transcript, SA2, 10 November 1999, pp. 337-338.
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6.75

As James was not a police officer or the holder of any relevant office, no
occasion arisesfor consideration of action under section 97(2)(b), (c), or (d)
of the Police Integrity Commission Act 1996.

KIERAN BRIAN O’CONNOR

6.76

6.77

Initidly, inevidence beforethe Commission, O’ Connor denied that he had ever
used cocaineor ecstasy.*® A little later however, O’ Connor admitted that he
had tried cocaineat aparty in 1996 or 1997, although denying that he had ever
usedit at hisownresidential premises.*?® SA2 said that she saw O’ Connor
using cocaineat theLiberty Lunchinearly 1997.4° SA10 gave evidence that
he had seen O’ Connor using cocaineat the Liberty Lunchand at O’ Connor’s
residenceinthefirgt haf of 1997.4 O’ Connor gave evidence with the benefit
of adeclaration under section 41 of the Police Integrity Commission Act
1996. Any prosecution for self administration of aprohibited drugwould be
barred by therdevant limitation period. Inthesecircumstances, the Commission
isof theopinion that consideration should not be given to the prosecution of
O Connor for the offence of self administration of aprohibited drug.

O’ Connor admitted that cocai ne had been used at hisresidential premises.*2
In the somewhat dramatic and contrived tone and manner that marked
O’ Connor’sevidence, herelated the discovery that SA 10 had used cocaine
onhispremises®® |tisclear that O’ Connor harboursill fegling towards SA 10,
and O’ Connor admitted asmuchinevidence®* However, itisnot only SA10
who said that cocainewas used at O’ Connor’sresidential premises. James
said that he had used cocaineat O’ Connor’splaceinthefirst haf of 1997 on
oneor two occasions.*® When he was asked where he got the cocaine from
that heused onthese occasions, Jamessaid ‘... therewasawayspeoplethere
and it wastheresomewhere 4% Hethought he got some off SA10.4” SA13
said that he went to O’ Connor’ shome on two or three occasions, and that he
had used cocaine on a couple of occasionsat O’ Connor’splace. When he
was asked where the cocaine that he had used at O’ Connor’s place came
from, hesaid’ ... somebody would havejust handed it to me, asked mepolitely
if | wanted someand | would say yes .*® He said that he had used cocainein
the bathroom at O’ Connor’splace.*”® The evidence strongly indicates that
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Operation Saigon Phase Il, PIC Transcript, K B O’Connor, 4 November 1999, pp. 301-302.
Operation Saigon Phase Il, PIC Transcript, K B O’Connor, 4 November 1999, pp. 303-304.
Operation Saigon Phase Il, PIC Transcript, SA2, 10 November 1999, p. 338.

Operation Saigon Phase II, PIC Transcript, SA10, 3 November 1999, pp. 188-189.
Operation Saigon Phase Il, PIC Transcript, K B O’Connor, 4 November 1999, p. 304.
Operation Saigon Phase Il, PIC Transcript, K B O’Connor, 4 November 1999, p. 304.
Operation Saigon Phase Il, PIC Transcript, K B O’Connor, 4 November 1999, pp. 311-312.
Operation Saigon Phase Il, PIC Transcript, E B James, 4 November 1999, p. 280.
Operation Saigon Phase Il, PIC Transcript, E B James, 4 November 1999, p. 280.
Operation Saigon Phase IlI, PIC Transcript, E B James, 4 November 1999, pp. 280-281.
Operation Saigon Phase IlI, PIC Transcript, SA13, 11 November 1999, p. 431.

Operation Saigon Phase IlI, PIC Transcript, SA13, 11 November 1999, p. 431.
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O’ Connor was more closely associated with the use of cocainethan heis
prepared toadmit. Evidenceof cocaineuseat hisresdentia premisesindicates
preparednesson O’ Connor’spart to permit the use of cocaine on hispremises.

Theview that O’ Connor wasmore heavily involved with prohibited drug use
than hewas prepared to concedeisfortified by afurther piece of evidence.
O’ Connor was taken to the transcript of arecorded conversation between
Podestaand Paul Robertson on 31 January 1998 inwhich referencewas made
to ‘tickets being wanted and Podestasaying alittlelater ‘ get together some
pillsand drop them up to Kieran and then we can get them to rack usup’ .4

O’ Connor asserted that hisknowledge of theterm ‘ racking up’ encompassed
gamesof pool andbackgammon.®! SA13 gave evidencethat theterms ' tickets

and ‘pills were used to describe ecstasy and theterm ‘ racking up’ meansto
‘lineup cocaine’ .**2 SA2 ascribed asimilar meaning to the term ‘racking
up’.*% O’ Connor denied that in January 1998 his association with Podesta
was such that hewasinvolved in drug usagewith him or obtained drugsfrom
him.#* Thereisgrave reason to doubt the accuracy of O’ Connor’sevidence

inthisrespect.

Section 19 of the Drug Misuse and Trafficking Act 1985 provides for an
offenceof ading, abetting, counsdling, procuring, soliciting or incitingcommission
of asummary offence under that Act which would include the offence of self
adminigtration of aprohibited drug. However, any prosecution of O’ Connor
for an offenceunder section 19would bebarred by theexpiration of thelimitation
period. It would be necessary for the prosecution to prove knowledgeonthe
part of O’ Connor with respect to the conduct said to have been aided and
abetted.” The evidence of SA10 that he had seen O’ Connor using cocaine
at O’ Connor’sresidence could constitute evidence of knowledge. However,
thisissueisacademic given thelimitation period applicableto any prosecution.
Further, SA10isnow deceased. Inthesecircumstances, the Commission states
pursuant to section 97(2)(a) of the Police Integrity Commission Act 1996
that itisof theopinion that consideration should not begiventotheprosecution
of O’ Connor for the offence of aiding and abetting the self administration of a
prohibited drug.

As O’ Connor wasnot apoliceofficer or theholder of any other relevant office,
no occasion arisesfor consideration of action under section 97(2)(b), (c), or
(d) of the Police Integrity Commission Act 1996.

430 Operation Saigon Phase Il, PIC Transcript, K B O’Connor, 4 November 1999, pp. 308-310.
431 Operation Saigon Phase II, PIC Transcript, K B O’Connor, 4 November 1999, pp. 301, 310.
432 Operation Saigon Phase II, PIC Transcript, SA13, 11 November 1999, pp. 437-438.

433 Operation Saigon Phase II, PIC Transcript, SA2, 10 November 1999, p. 346.

434 Operation Saigon Phase I, PIC Transcript, K B O’Connor, 4 November 1999, pp. 310-311.
45 Giorgianni v The Queen (1985) 156 CLR 473.
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SA12

6.81

SA2

6.82

SA15

6.83

SA 12 admitted to the use of cocaine, ecstasy and marijuana, and admitted to
using cocaine and ecstasy at the Liberty Lunchin thefirst half of 1997.4%
SA12 gave evidencewith the benefit of adeclaration under section 41 of the
Police Integrity Commission Act 1996. Any prosecution for self
administration of aprohibited drugwould be barred by thereevant limitation
period. In these circumstances, the Commission is of the opinion that
consideration should not be given to the prosecution of SA12 for the offence
of sdf administration of aprohibited drug. AsSA 12 wasnot apoliceofficer or
the holder of any other rel evant office, no occasion arisesfor consideration of
action under section (7(2)(b), (c), or (d) of that Act.

SA2 admitted the use of cocaine and ecstasy.**” Any prosecution for self
administration of aprohibited drug would be barred given theexpiration of the
relevant limitation period. Further, SA2 was examined at the Commission
following thegiving of aninducement that answers madewould not beusedin
evidence against her inany criminal proceedings. Inthese circumstancesthe
Commissonisof theopinion, pursuant to section 97(2)(a) of thePolice Integrity
Commission Act 1996, that consideration should not be given to the
prosecution of SA2 for any offenceof self administration of aprohibited drug.
As SA2 was not a police officer, nor the holder of any relevant office, no
occasion arisesfor consideration to be givento action under section 97(2)(b),
(c), or (d) of that Act.

SA15 admitted to the use of cocaine some 10 yearsagoin Italy, but denied
havinguseditsince®® He denied the use of ecstasy.®® SA12 said that SA15
used prohibited drugsat the Liberty Lunch.*® SA2 said that she saw SA15
using prohibited drugs at the Liberty Lunch as well as at home.** Any
prosecution of SA15 for self administration of aprohibited drug would be
barred because of the expiration of therelevant limitation period. Inthese
circumstances, the Commissionisof the opinion that consideration should not
be given to the prosecution of SA15 for self administration of aprohibited
drug.
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Operation Saigon Phase Il, PIC Transcript, SA12, 10 November 1999, pp. 318-320, 334.
Operation Saigon Phase Il, PIC Transcript, SA2, 10 November 1999, pp. 337, 340-341.
Operation Saigon Phase II, PIC Transcript, SA15, 11 November 1999, pp. 400-401.
Operation Saigon Phase IlI, PIC Transcript, SA15, 11 November 1999, p. 401.

Operation Saigon Phase IlI, PIC Transcript, SA12, 10 November 1999, p. 322.

Operation Saigon Phase II, PIC Transcript, SA2, 10 November 1999, pp. 345-346.
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6.84 SA2adlegedthat shehad obtained cocainefrom [SA15'sfirst name] whowas
‘themanager’ at theLiberty Lunchinearly 1997.42 |t seemsclear that thisis
areferenceto SA15. Based onthe mattersalleged by SA2, the Commissionis
of the opinion that consideration should be givento the prosecution of SA15
for the offence of supplying aprohibited drug, cocaine, contrary to section 25
of the Drug Misuse and Trafficking Act 1985.

6.85 AsSAl15wasnot apoliceofficer or theholder of any other relevant office, no
occasion arisesfor consideration of action under section 97(2)(b), (c), or (d)
of the Palice Integrity Commission Act 1996.

SA13

6.86 SAl13admittedtheuseof cocaineat theLiberty Lunch premiseswhenthey
wereowned by O’ Connor,*® and at O’ Connor’shome*** He also admitted
totheuse of ecstasy at nightclubsother thantheLiberty Lunch.*® SA13 gave
evidencewith the benefit of adecl aration under section 41 of the Police Integrity
CommissionAct 1996. Any prosecution for self administration of aprohibited
drugwould be barred because of the expiration of therelevant limitation period.
In these circumstances, the Commission isof the opinion that consideration
should not be givento the prosecution of SA13 for self administration of a
prohibited drug. As SA13wasnot apoliceofficer or the holder of any relevant
office, no occasion arisesfor consideration of action under section 97(2)(b),
(c), or (d) of that Act.

MARK ALAN DILORENZO

6.87 Mark Dilorenzo admitted in evidence beforethe Commissionto using cocaine
and ecstasy.“® SA2 said that she observed Mark Dilorenzo using cocaine at
the Sugareef and at Mark Dilorenzo’'shome®” Mark Dilorenzo gave evidence
with the benefit of a section 41 declaration. Any prosecutions for self
administration of prohibited drugswould bebarred by operation of therdevant
limitation period. Inthese circumstances, pursuant to section 97(2)(a) of the
Palicelntegrity Commission Act 1996, the Commissionisof the opinion that
consideration should not be givento the prosecution of Mark Dilorenzo for
self administration of aprohibited drug.

42 Operation Saigon Phase II, PIC Transcript, SA2, 10 November 1999, p. 338.

43 Operation Saigon Phase II, PIC Transcript, SA13, 11 November 1999, pp. 426-427.

44 Operation Saigon Phase Il, PIC Transcript, SA13, 11 November 1999, pp. 430-431.

45 Operation Saigon Phase Il, PIC Transcript, SA13, 11 November 1999, pp. 431-432.

Operation Saigon Phase II, PIC Transcript, M A Dilorenzo, 15 November 1999, pp. 564-567, 581.
Operation Saigon Phase II, PIC Transcript, SA2, 10 November 1999, pp. 344-345.
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SAIGON PHASE Il

6.88

6.89

6.90

6.91

6.92

6.93

6.94

An‘*affected person’ isaperson against whom, inthe Commission’sopinion,
substantial alegationshave been madeinthe courseof, or in connection with,
theinvestigation concerned.**®

The conduct of anumber of persons has been examined during the course of
theSaigon I11 hearing. Thiswasfor the purposeof investigating allegations of
corruption or misconduct by membersof the Police Serviceintheinvestigation
of thefatal shooting of Mr Levi on 28 June1997. Theinvestigationrevededa
number of deficienciesin theinvestigation with the most sgnificant being the
failureto disseminateInternal Affairsinformation to the Shooting Investigation
Team with respect to allegationsthat Podestaand/or Dilorenzo were affected
by acohol or drugsat thetime of the shooting.

TheCommissonisof theopinionthat, whiletheinvestigationidentified systemic
falluresand omissions, thereareno* affected per sons within themeaning
of the Police I ntegrity Commission Act 1996 for Saigon I11.

Brammer attempted to bring Internal Affairsofficersand McDougdl | together
at the 17 October 1997 meeting for the purpose of the sharing of information.
Thedifficulty was, however, that therewas no effective procedurein placeor
put in placeto ensurethat information was shared appropriately between the
twoinvesigations.

Richmond attended the 17 October 1997 meeting, provided certaininformation
to that meeting and assumed that there would be ongoing contact between
Internd Affarsinvestigatorsand McDougdl. Richmond hadtakenup hispostion
inMay 1997 and it seemsclear that some uncertainty surrounded hisroleand
function at that time.

Jones and K een, regrettably, were not asked to attend the 17 October 1997
meseting. Their focuswasonthelnterna Affairsproactiveinvestigation. Belated
contact was made with McDougall on 2 February 1998 to ensure that the
Shooting Investigation Team had certaininformation.

McDougall was provided with certain limited information at the 17 October
1997 meeting but was not provided with other important information rel evant
to hisinquiry. Hewasin no position to control theflow of information from
Internal Affairsto the Shooting Investigation Team. Heinvestigated such
information ashad been provided to him. He demonstrated understandable
frustration when hewas provided with further information on 2 February 1998
immediately prior to the commencement of thelnquest.

48 section 97(3) Police Integrity Commission Act 1996.
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6.96

6.97

6. AFFECTED PERSONS

Fitzpatrick madelittle contribution on 28 June 1997 when cdled uponto act as
review officer. However, hewasunawareof thecovert investigationsof Podesta
and Dilorenzo that were progressing at that time, and Police Service procedures
in placeat that timedid not require or entitle himto enquire of the PIB inthis

respect.

Purcell and Wilson becameinvolved in theinvestigation of 28 June 1997 in
circumstancesexplained by McDougall. They should not have beeninvolved
but thereisno evidence of any wrong doing on their part with respect to their
rolesintheinvestigation.

It isclear that there arelessonsto be learned from the investigation of the
shooting of Mr Levi. Thiswasacknowledged by anumber of witnesses, including
Commander Brammer and Inspector Jones. Although criticismsaredirected
at certainindividual sin these submissionsand at Police Service proceduresthat
werecurrent at thetime, the Commissionisof theview that thereareno persons
who can be characterised as* affected persons' inthe Saigon 111 segment of the
invedigation.
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7.

ASSESSMENTS AND CONCLUSIONS
CONCERNING ISSUES OF POLICY AND
PROCEDURE

INVESTIGATIONS OF SHOOTINGS BY POLICE
OFFICERS

7.1

7.2

7.3

74

A number of significant deficiencies have been identified in Police Service
proceduresrelating to theinvestigation of police shootingsin 1997. Onearea
of concern wasthe purely formal and ineffectiverole of the Internal Affairs
review officer.

I ngpector Jones gave evidence of hisown performance of thelnternal Affairs
review function with respect to the death of Rachel Wilson at Ermingtonin
September 1999 and the death of Rayden Stephens at Bondi in February
2000.° Hesaid that the guidelines at that time did not require the Internal
Affarsreview officer to check whether theofficersinvolvedinacritica incident
or intheCritical Incident Investigation Teamwerethesubject of Internad Affairs
investigations. Despitethe absence of such aprocedureintheguidelines, Jones
checkedthesemetters® Given that he was stationed within the central Interna
Affairs Command, hewasin aposition to check the complaintsindex with
respect to any officer. Hesaid that, if such acheck gaveriseto concernonhis
part, hewould bring it to the attention of the senior investigator inthe Critical
I ncident Investigation Team. A risk assessment would benecessary todetermine
the possible consequencesflowing from aleak of theinformation.*!

Brammer gaveevidenceof further devel opmentsin Police Shooting Procedures
with respect to investigations of police shootings. He stated that: %2

Thereisareview going on which will be taking in alot of the lessons
that have been learnt from the 10 shootingswe' ve attended since 1998,
and incorporated thereto make surethat, in future, people know exactly
what'srequired ...

The Commissionisof the opinion that devel opmentsin thisareahave been
carried out inasomewhat ad hocway. Consideration of theguidelineswasin
astate of flux, even when Brammer gave evidence on 22 February 2000, and
afurther review wasbeing undertaken at that time.*>
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Operation Saigon Phase Ill, PIC Transcript, P D Jones, 21 February 2000, p. 39.
Operation Saigon Phase Ill, PIC Transcript, P D Jones, 21 February 2000, pp. 41-42.
Operation Saigon Phase Ill, PIC Transcript, P D Jones, 21 February 2000, p. 42.
Operation Saigon Phase lll, PIC Transcript, M J Brammer, 22 February 2000, pp. 149-150.
Operation Saigon Phase lll, PIC Transcript, M J Brammer, 22 February 2000, pp. 149-150.

Police INTEGRITY COMMISSION - REPORT TO PARLIAMENT - OPERATION SAIGON 111



7. AssessMENTS & CoNcLusioNs CONCERNING Issues oF PoLicy & PROCEDURE

7.5

7.6

1.7

7.8

Brammer wasexamined further concerning thisreview when hereturnedtothe
witness box on 2 March 2000.4* A draft policy dated 10 May 2000 was
provided to the Commission on 18 May 2000.4* A further draft policy dated
27 October 2000 was provided to the Commission on 2 November 2000.4%¢

The Police Service have advised that the draft policy isintended to supplement
the existing policy, not replaceit. Section 2 of thedraft policy included asa
function of thelnternd Review Officer, thecomplaintsprofilechecking function
(referredto abovein paragraph 7.2), which wasinformally carried out by Jones
inthepast. The Commissionisof theopinionthat thisisasensibleandlong
overduedevel opment.

The October 2000 draft policy proposesnew procedureswith respect to certain
categories of deathsand seriousinjuries. The procedures create aclass of
deathsand seriousinjuriescomprising degth or injury resulting fromthedischarge
of apalicefirearm, death or seriousinjury resulting from the use of other police
issue gppointmentsand death of apolice officer resulting from the execution of
duty. Inthe case of death, the draft policy proposesthat the Homicide and
Seria Violent Crime Unit (" Homicide Unit’) will investigate. Inthe case of
seriousinjury, the policy proposesthat the Homicide Unit will begivenfirst
option, with aregional Critical Incident Investigation Team taking up the
investigationsif the Homicide Unit doesnot wishto do so. Other incidentsare
to beinvestigated in accordancewith existing procedures. The Commissionis
of theview that thereisared risk of confusonand uncertainty where procedures
alow achoiceof optionsin circumstanceswhereaswift and decisiveresponse
isneeded. Theredoesnot appear to beany good policy reasonfor distinguishing
between different categories of deathsthat occur in police custody or asa
result of theuse of letha force by policeofficers.

Thedraft policy also providesfor some overlap or duplication of functions
between officers. TheCommissionisof theview that thisisunsatisfactory and
may serveto obfuscate the division of responsibilities between officers, and
that it would be preferablefor clear and specific responsbilitiesto beaccorded
toindividua officers. In submissionson behaf of the Commissioner of Police,
it wassubmitted that * any duplication of functionsmay ensurefurther probity in
the management of police shootings .+’

Itishighly desirablethat asingle clear and succinct policy be developedin
respect of all deathsin police custody and deaths occurring in the course of
policeoperations. TheCommissioner of Policeacceptsthat it would bedesirable
for aclear and succinct policy to be put in place, and stated in submissionsthat
afurther policy hasbeen prepared andis* ill thesubject of negotiationsbetween
al relevant stakehol ders, particularly the State Coroner’ .*® The Commission

44 Operation Saigon Phase III, PIC Transcript, M J Brammer, 2 March 2000, pp. 595-601.
45 Operation Saigon Phase IlI, PIC Exhibit 93C.

456 Operation Saigon Phase Ill, PIC Exhibit 115C.

47 p|C Exhibit 98, barcode 5767608.

48 p|C Exhibit 98, barcode 5767608.
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hasbeen advisedthat thispolicy isdtill indraft form asat May 2001. Consdering
thetimethat hasdgpsed sncethedeath of Mr Levi and the Commission hearings,
the Commissionisof theview that the policy should befinalised without further
delay. Itisclearly contrary to the publicinterest that policy and procedural
reforminthiscritical areaappearsto havedrifted over many months, even
years.

DRUG AND ALCOHOL TESTING OF POLICE
OFFICERS

7.9

7.10

7.11

During the Royal Commission, it became apparent that some police officers
wereinthehabit of using recregtiona drugs. Thiswasan areawherethe Police
Service had no clear policy or guidelines, and was uncertain whether to desl
with such officersinadisciplinary manner, or asofficerssuitablefor rehabilitation.
ThePolice Servicedid not havearehabilitation program at that time, and there
waslittleor noincentivefor an officer faced with asubstance abuse problemto
seek assistance. ™

In February 1996, the I nterim Report of the Royal Commission stated that the
occasion arosefor an examination of theintroduction of random and targeted
drug and alcohol testing for police officers. The Roya Commission Report
observed that theissue wasimportant having regard to the incompatibility
between the use of substanceswhich canimpair judgement and coordination
ontheonehand, and dutieswhich call on an officer to driveamotor vehicle, to
respond to emergenciesand possibly to handleweapons.*® The November
1996 Immediate M easures Report of the Royal Commission noted that drug
testing issueshad been the subject of areview by the Drug and Alcohol Testing
Working Party and were the subject of adraft bill. TheRoyal Commission
believed that abill along thelinesof thedraft bill should be proceeded with as
amatter of urgency.*®

Section 211A was inserted into the Police Service Act 1990 by the Police
Legidation Further Amendment Act 1996 which commenced on 1 January
1997. ThisAct provided for random and targeted alcohol and drugtesting. In
the Second Reading Speech, Mr Whelan, the Minister for Police said:#?

Theduties of police officersrequire them to exercise extensive powers
and discretion, and to have control of vehicles and weapons. The
community expectsthat these dutieswill be undertaken in aclear-headed
way. Itisaso entitled to insist that they not be undertaken while an
officer isunder the influence of either drugs or alcohal ...
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Royal Commission into the NSW Police Service, Final Report Volume I: Corruption, May 1997, p. 97.
Royal Commission into the NSW Police Service, Interim Report, February 1996, pp.129-130.
Royal Commission into the NSW Police Service, Second Interim Report, November 1996, pp.15-16.

42 Hansard, Legislative Assembly, 13 November 1996, p. 5909 at 5912.
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7.12

The Commissionisof theview that it isapparent from thisextract, that the
purpose or object of thislegidation wasnot confined to testing for integrity or
probity purposesonly. Itisclear that testing for the presence of alcohol or
drugshad animpairment aspect aswell.

PHASED INTRODUCTION OF DRUG AND ALCOHOL TESTING

7.13

7.14

7.15

7.16

7.17

ThePolice Servicedid not commenceto test in accordance with Section 211A
from 1 January 1997. The drug and acohol policy of the Police Service,
introduced in March 1997, provided for athree-phaseintroduction of drug
and acohol testing. Gary Jackel wasinvolved inthe preparation of thispolicy
from October 1996.4¢ Mr Jackel isthe manager of the Healthy Lifestyles
Branch of the Police Service, which was established in March 1997.

TheHedthy LifestylesBranch containsthree units—adrug and a cohol testing
unit, adrug and alcohol counselling unit and ahealth and fitnessunit.®* In
addition to theenactment of section 211A,, the Police Service Regulation 1990
wasamended by theinsertion of Part 5A which commenced on 7 April 1997.%%

Thefirst phase provided for an extensve six month drug and a cohol education
programmeto take place between March and September 1997.4¢ During
this programme, random and targeted testing procedures were not conducted.

The second phaseinvolved theintroduction of random and targeted al cohol
testing. Thisoccurred in September 1997.47 Testing for prohibited drugs
during this phase wasto be conducted only aspart of independent research to
be commissioned to examinethe extent of illicit drug usage within the Police
Service. According to thedrug and alcohol policy,*® ‘the outcome of this
research will determinewhether drug testing should beintroduced onarandom
or atargeted basis .

Thethird phasewastoinvolvetheformal eval uation of the effectivenessof the
drug and al cohol testing protocol sto be conducted twelve months after full
implementation.

THE WESTMEAD STUDY - OCTOBER 1998

7.18

Researchwas carried out by the University of Sydney and Westmead Hospital
leading to areport in October 1998 entitled “ An Independent Research Sudy
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Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000,
Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000,
Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000,
Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000,
Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000,
Operation Saigon Phase IlIl, PIC Exhibit 26, barcode 5450337, p. 14.
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of Prohibited Drug Use Wthin the New South Wales Police Service” .46
That study involved non-voluntary urinetesting of 1,036 officerscovering all
ranksand duty typesand avoluntary survey completed by 988 of the 1,036
officersundergoing drug testing. In summary, of the 1,036 urine drug tests,
only four were confirmed positivefor prohibited drugs, inall casescannabis. In
addition, 16 officerswere confirmed positivefor thelegally obtainable opiate
codeine, and 21 were confirmed pogtivefor legdly obtainable sympathomimetic
amines. 4™

Thesurvey showed that thereremained asignificant problemwith a cohol abuse.
Eight percent of malesand 15.6 percent of femal esreported an al cohol intake
considered hazardousto health. Also 12.1 percent of officersreported using
drugs, including prescription drugs, at sometimefor stressrelief. Only one
officer admitted to the use of anabolic steroidsor other bodybuilding drugs, but
7 percent of officerssaid they wereaware of other police using thesedrugs.*

A totd of 988 officersresponded to thesurvey. Of thoseofficerswho responded,
788 officersconsidered that random testing of NSW policeofficersforillicit
drugswould beeither of someuseor very useful. That is, morethan 80 percent
of NSW paliceofficerswereinfavour of randomdrug testing. Significantly, as
Mr Jackel observed, thishigh level of support for random drug testing came
fromagroup of officerswho had just been subjected to theindignity of adrug
teSt.472

TheWestmead study indicated that the preva ence of prohibited drug use, as
determined by both urine drug testing and self-administered survey, islower
withinthe Police Servicethanfor Australian society ingeneral. Inthissetting,
the authors stated that targeted rather than random testing wasmorelikely to
return positiveresults. However, theauthorsa so said that restricting teststo
higher risk groupsonly would missapproximately half of thoseusing prohibited
drugsof abuse. Further, defining anarrow set of trigger factorsfor testing
would result in predictability that largely negatesthe preventative aspect of
drugtesting. Theauthorsconsidered that abroader based testing programme
would beuseful, inthat ongoing surveillance of drug use prevaencewould bein
place and the preventative aspect would be strengthened.

Theauthorsof the Westmead study took account of practical factorsin making
recommendations. They considered that, because of the need for trained
collectorsand thewide geographic distribution of the Police Service, truerandom
testing was not cost effective. The approach used in the study, to test al
individualson duty at aparticular Ste, wasconsdered moreefficient, at leastin

49 Operation Saigon Phase IIl, PIC Exhibit 74, barcode 5590614.

470 Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000, pp. 544-545.
471 Operation Saigon Phase III, PIC Transcript, G N Jackel, 2 March 2000, p. 545.

472 Operation Saigon Phase IlI, PIC Transcript, G N lJackel, 2 March 2000, p. 546.
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7.23

termsof cost per sampleobtained, yet still provided amethod for widespread
testing to occur, reinforcing the preventative aspect.*

In summary, the Westmead report recommended that the Police Service
undertakeaprogramme of targeted testing combined with amore broad-based
programme covering al ranksand duty types.

TARGETED DRUG TESTS

7.24

7.25

7.26

ThePolice Service commenced to undertaketargeted drug testsin November
1998 following therelease of the Westmead study. Between November 1998
and 1 March 2000, 57 targeted drug tests had been undertaken.*”# Of these
57 tests, 15 officers showed the presence of prohibited drugsin their system.
Fiveof these officershad level sof prohibited drugs below the cut-off level in
theAustralian Standard 4308-1995.4° Cannabis was the predominant drug
detected although two officerstested positive to amphetamines, ecstasy and
cocane*® Forty oneofficersreturned negative testsand onetest was awaiting
results®”” Eight officers had been nominated for remova under section 181D
of the Police Service Act 1990 and two had resigned prior to the
Commissioner’s confidence power being invoked. Two officershad been
dismissed.*®

All drug testing undertaken has been by way of urine samplescollectedin
accordancewith Australian Standard 4308-1995. The Police Service hasnot
undertaken any hair testing, as there was no Australian Standard for hair
testing.*”® Mr Jackel said that drugs other than prohibited drugs have been
detected in the course of targeted drug testing.*®

Mr Jackel gave evidencethat when atargeted test for aprohibited drug shows
apostivereault, theandys'sreportisreferred to the I nternal Affairscommand
and an automatic processis put in place under section 181D of the Police
Service Act 1990.%1 Where the test comes back negative for aprohibited
drug, but positivefor adrug of abusewithintheAustraian Standard, it wasMr
Jackel’ s expectation that the officer being tested would have already told the
testing officer that he or shewas on prescribed medication at thetime of the
test.® |tisthe Commission’sview that it isunrealistic to expect that thiswill

473 Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000, pp. 546-547.
474 Operation Saigon Phase III, PIC Transcript, G N Jackel, 2 March 2000, p. 567.
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Operation Saigon Phase Ill, PIC Exhibit 73; Operation Saigon Phase IIl, PIC Transcript, G N Jackel, 2

March 2000, pp. 548-549, 567.
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Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000, p. 549.
Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000, p. 567.
Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000, p. 567.
Operation Saigon Phase llIl, PIC Transcript, G N Jackel, 2 March 2000, pp. 548-549.
Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000, p. 549.
Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000, p. 549.
Operation Saigon Phase llIl, PIC Transcript, G N Jackel, 2 March 2000, pp. 549-550.
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alwaysoccur. Therehave been occas onswhere prescribed drugs have been
detected, the use of which wasnot volunteered at thetime of testing. If it was
considered necessary, the officer may bereferred to counsellorswithinthe
Hedthy LifestylesBranch for advice and guidance.®

RANDOM AND TARGETED ALCOHOL TESTS

1.27

Mr Jackel gave evidencebeforethe Commisson that between September 1997
and January 2000, atotal of 16,378 random alcohol testswere conducted on
policeofficers, and 27 targeted a cohol testswere conducted inthe sameperiod.
Of thesetests, atotal 27 officerstested positivein that they had ablood a cohol
concentrationin excessof 0.02. Mr Jackel wasnot ableto advise how many
of thepositiveresultswerefrom targeted tests, and how many werefromrandom
tests.*8

POLICE SERVICE RESPONSE TO THE WESTMEAD STUDY

7.28

7.29

In November 1998, targeted drug testing commenced. In February-March
1999, the Commissioner of Police endorsed the commencement of arandom
drugtegtingprogramme*®  In May 1999, the Commissioner of Policeinformed
the Police A ssociation of hisintentiontoimplement thefina phaseof thePolice
Service Drug andAlcohal Testing Programmeintheform of randomdrug testing
by way of alimited number of broad-based randomtests. The PoliceAssociation
expressed itsoppositionto thisstep, asserting that the Westmead study did not
demonstrate aneed for random testing.*®

The Commissioner of Police took the view that the Westmead study
recommended theintroduction of broad-based testing of arandom typeand
that the Servicewasimplementing the recommendationsof the\Westmead study
in adopting this approach.”®” The Police Association has maintained its
opposition to random drug testing since May 1999 and that remainsits present
position. It hasnot been prepared to entertain minor but significant amendments
to thedrug testing | egid ation because of the broader dispute concerning the
introduction of randomdrugtesting.®® These minor but significant amendments
involvethe power torecall an officer to duty for the purpose of atargeted drug
test and the power to take a blood sample from an officer incapacitated in
hospital followingacritica incident.*®
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Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000, p. 550.

Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000, p. 550.

Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000, p. 557.

Operation Saigon Phase IIl, PIC Transcript, G N Jackel, 2 March 2000, p. 558-559.

Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000, p. 559.

Operation Saigon Phase lIl, PIC Transcript, G N Jackel, 2 March 2000, pp. 560-561.

Operation Saigon Phase IlI, PIC Transcript, M J Brammer, 22 February 2000, pp. 152-153; G N Jackel, 2
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7.30

7.31

In September 1999, the Minister for Policeindicated that hewould likethe
Drug and Alcohol Policy Evaluation Committee, which includes Police
Association members, to consult and, if possible, reach aconsensusopinionon
random drug testing.*® The committee met on two occasions, with the Police
Serviceandthe PoliceAssociation maintaining their differing viewsontheissue.
In November 1999, asubmissionwasdirected to the Minister seeking aformal
direction on where to go from there. There had been no response to the
submissionby 2 March2000.%t The Commission has been advised that there
has been no response from the Minister onthismatter asat May 2001. The
delay in progressin thismost important areaisamatter of concern. Prompt
actiononthisissueisclearly inthepublicinterest.

The Commissioner of Police has submitted to the Commissionthat, to date, the
Police Service' sdrug and alcohol testing programme hashad ademonstrable
and positiveimpact on the culture of the Police Service, and cited asevidence
thereof thefollowing evidencegiven by Mr Jackel :4%

(& Therdatively low incidenceof officersreturning positivereadingsinrandom
and targeted a cohol testing programme— 27 positivereadingsfrom 16,378
random and targeted al cohol tests conducted between September 1997
and January 2000.4%

(b) Therehavebeen 75 critical incidentssince 1 July 1998 up until the end of
January 2000. There have been 223 officerstested asaresult of these
critical incidents. Of these 223 officers, nonetested positiveto alcohol,
onetested positiveto aprohibited drug (cannabis), and onetested positive
to arestricted substance (morphine).**

() Therehasbeenasubstantial increaseinthe number of officersvoluntarily
coming forward for drug and alcohol counselling. Following the
commencement of the Policy, therewasa63 percent increaseinreferras.
Current referrdsaretill running 20 percent higher thanimmediately before
thecommencement of thepolicy.**

(d) Asat2March 2000 no policeofficer hasrefused to submit to abreath test
or anaysis, or giveaurinesample.

(&) Independent research suggeststhe number of officerswho drink to harmful
or hazardouslevelshas substantially reduced sincetheintroduction of the

4% Operation Saigon Phase IlI, PIC Transcript, G N Jackel, 2 March 2000, pp. 558, 561-562.

491 Operation Saigon Phase Ill, PIC Transcript, M J Brammer, 22 February 2000, p. 151; G N Jackel, 2 March
2000, p. 558.

492 PpIC Exhibit 98, barcode 5767608.

4% Operation Saigon Phase IlI, PIC Transcript, G N lJackel, 2 March 2000, p. 550.

4% Operation Saigon Phase IlI, PIC Transcript, G N lJackel, 2 March 2000, p. 551.

4% Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000, pp. 574-575.
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Policy. During 1995/1996, research conducted by St Vincent’sHospital
found that 48 percent of policedrank at harmful levels. In 1997/1998,
Westmead Hospital’ sresearch showed that 27 percent of policedrank at
harmful level 4%

TESTING OF OFFICERS INVOLVED IN CRITICAL INCIDENTS

7.32

7.33

7.34

7.35

Following the recommendeations of the State Coroner inthe Levi inquest made
inMarch 1998,%7 section 211A (2A) wasinserted in the Police Service Act
1990 effectivefrom 1 July 1998 alowing for apower to test officersinvolved
incritical incidents causing death or seriousinjury. Aswiththegeneral power
under section 211A(1), thedrug testing power is confined to thetaking of a
sampleof urineor hair for the purpose of testing for the presence of prohibited
drugs. Theterm*prohibited drug” isdefined as having the same meaning as
“prohibited drug” under Schedule 1 of the Drug Misuse and Trafficking Act
1985.

Inthe course of introducing the 1998 amendment, the Minister for Police, Mr
Whelan, saidin his Second Reading Speech:*®

This recommendation is intended to remove one cause of doubt as to
the exercise of apaliceofficer’sjudgement if suchincidentsariseinthe
future. ... The addition of mandatory testing is a commitment to
protecting public safety as well as the safety and wellbeing of police
officers. ... Thishill demonstratesthe Government’scommitment to the
safety of the people of New South Wales, and to police officers who
must deal with dangerous situations.

Again, itisapparent that the purpose or object of the drug and alcohol testing
power inthecaseof critical incidentsinvolvesastrong el ement of impairment
testing aswell asintegrity or probity testing. Indeed, thevery circumstances
giving riseto critical incident testing would suggest that impa rment testingisthe
dominant purposefor such atesttobecarried out. If thetestisnegative, theair
iscleared and apolice officer will not be subjected to alegationsor suspicions
that areincapable of being objectively tested. Ontheother hand, if thetestis
positive, it will then be necessary as part of theinvestigation for acoronial
inquest, or indeed acriminal prosecution, for an opinion to be expressed, if at
al possible, astothedegree of impairment affecting an officer a thetimeof the
criticad incident.

Between July 1998 and January 2000, theHedlthy LifestylesBranch responded
to 75 critical incidentsand tested 223 officersfor a cohol and drugs. No officer
hastested positiveto alcohol and two officers have tested positiveto drugs,

4% Operation Saigon Phase I, PIC Transcript, G N Jackel, 2 March 2000, pp. 573-574.
47 pIC Exhibit 118.
4% Hansard, Legislative Assembly, 27 May 1998, p. 5328.
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7.36

7.37

7.38

onefor cannabisand onefor morphine®® Mr Jackel said that an officer who
had been tested following afatal shooting had returned apositiveresult for
phentermine>® Although not aprohibited drug, phentermine may impair the
ability to perform activitiesrequiring menta dertnessincluding driving.

Despite the abovementioned statutory objects, the Police Service hasadopted
theview that all drugtesting isintegrity or probity-related only (asopposed to
a cohol testing wherethePolice Serviceview isthat a cohol testingisundertaken
for probity and impairment reasons).®* The view has been taken that drug
testing isnot for the purpose of identifying and measuring impairment, evenin
the critical incident context. Jackel gave evidenceto this effect,? asdid
Brammer.3® |t was substantially for thisreason that the Police Service was
content torely upon urinetesting.® Despitethisview, it isinteresting to note
that Dr Judith Perl, aPolice Service pharmacol ogist, was called upon by the
Police Servicein February 1999 to express an opinion concerning impairment
of an officer involved inafatal shooting who returned apositiveurinetest for
cannabis. Dr Perl said, ‘theonly reliableway inwhich performanceimpairment
can be determined is by analysis of a blood sample for the active
tetrahydrocannabinol (‘ THC)' andthemetabolite THC acid’ .*® Thisillustrates
thelimitations arising where drug testing is confined to the determination of
probity issuesonly and urine sampling isthe only method of testinginuse.

Associate Professor Starmer gave evidencethat, for the purpose of testing for
impairment, blood was the best sample to be taken.®® Dr Perl and Dr
Moynham, the Police Service experts, have been pressing strongly for the
introduction of blood testing of policeofficers®” Asobserved previoudly, Dr
Perl hasemphasi sed theimportance of blood testing to alow an assessment of
performanceimpairment. Associate Professor Starmer identified theadvantages
and disadvantages of blood, urine, hair and salivafor the purpose of drug
testing.>®

Submissions were received on behalf of the Police Association and the
Commissioner of Police, opposing the use of mandatory blood testing of police
officersincritica incidentsor otherwise. The Commissioner of Policerelied
upon aletter dated 25 March 2000 from A ssociate Professor Liddlein opposing
theuseof bloodtesting.®® The Police Association relied upon the same letter
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from Associate Professor Liddlefor opposing the use of mandatory blood
testingincritica incidents.

In effect, the letter of Associate Professor Liddle constitutes asubmission
advancing the argumentsin opposition to the use of blood testing for drugs.

Associate Professor Liddle seeksto place practical hurdlesin the path of the
use of blood testing asameans of assessing the degree of impairment of an
individual throughingestion of adrug or drugs. He speaksof what may occur
ina‘perfect world’ but suggests that assessment of impairment by way of
blood testing for drugsisdifficult.5°

The submission failsto take into account issues that are called upon to be
determined by crimina courtsinthisStateevery day. Personsare charged with
dangerousdriving occasioning death or grievousbodily harm under section
52A of the CrimesAct 1900. A person may beguilty of such an offenceif the
prosecution can prove beyond reasonabl e doubt that, at thetime of theimpact,
the person wasdriving avehicle‘ under theinfluence of intoxicating liquor
or of a drug’.®* Section 52A(2) and (4) provides for the offences of
aggravated dangerousdriving occasioning death or grievousbodily harm. A
circumstance of aggravation existiswhen, at thetimeof the collision occasioning
death or grievousbodily harm, >

... theaccused' s ahility to drive was very substantially impaired by the
fact that the accused was under the influence of a drug (other than
intoxicating liquor) or a combination of drugs (whether or not
intoxicating liquor was part of that combination.

Section 52A(9) of the Crimes Act 1900 providesthat theword * drug’ in section
52A hasthe same meaning asit hasin the Road Transport (Safety and Traffic
Management) Act 1999. Aswas observed earlier, this definition includes
‘prohibited drugs' and substances prescribed asdrugs under theregulations.

Apart from prosecutionsfor dangerousdriving occas oning death or grievous
bodily harm under section 52A of the Crimes Act 1900, prosecutions are
brought from timeto timefor the summary offenceof drivingavehicle‘while
under theinfluence of alcohol or any other drug’ contrary to section 12(1) of
the Road Transport (Safety and Traffic Management) Act 1999.

In prosecutionsfor offences of thesetypes, it isnecessary for the prosecution
to prove beyond reasonabl e doubt that the accused person wasdriving under
theinfluenceof adrug and (whereitisalleged under section 52A(7)(d) of the

510 Operation Saigon Phase IlI, Exhibit 99, barcode 5713428.
511 sections 52A(1)(a), 52A(3)(a) of the Crimes Act 1900.
512 section 52A(7)(d) of the Crimes Act 1900.
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7.45

7.46

1.47

7.48

CrimesAct 1900) that the accused’ s ability to drivewas‘ very substantially
impaired by thefact that the accused was under theinfluence of adrug’. Dr
Perl or Dr Moynham arefrequently caled by the Crownto give opinion evidence
concerning thedegree of impairment of an accused person having regardtothe
presence of drugsestablished through blood analysis.

Associate Professor Starmer isfrequently called asadefencewitnessin such
crimina proceedings. In hisevidence beforethe Commission, heacknowledged
that additiona information isnecessary to assst theinterpretation of drug results
inblood. However, thisprocessisregularly undertakeninthe criminal courts
concerning blood analysisinthelight of other availableinformation. According
to Associate Professor Liddle, * police officerswith positive drug testshave
usually not been forthcoming with detailed information concerning the nature
and higtory of theirillicitdruguse .5 The same might be said about accused
personsbeforethe criminal courts, but expert evidenceisstill given based on
availableinformation.

Dr Perl and Dr Moynham have been pressing strongly for theintroduction of
blood testing of policeofficers>* Dr Perl has emphasised the importance of
blood testing to allow an assessment of performanceimpairment. Associate
Professor Starmer hasindicated that blood testing isthe preferable method for
assessing impairment.

With thisbackground in mind, theissuesraised by Associate Professor Liddle
concerning impai rment assessment may belargely put tooneside. Theissues
raised by him are confronted daily inthecriminal courtswherejuries, judges
and magistrates make decisions based upon expert evidence concerning
imparment by drugs.

Associate Professor Liddle agreeswith Associate Professor Starmer that, all
other thingsbeing equal, * the blood concentration of adrugwill haveacloser
relationship to theeffect of the drug than the concentrationinurine' . He ates,
however, that * other factorsareinevitably not equal and arecomplex’.5® This
reflectsan acceptance, in principle, by Associate Professor Liddlethat blood
testing issuperior to urinetesting for the purpose of impairment assessment.
The*other factors' raised by him are confronted and dealt with daily inthe
criminal courtsin prosecutionsof thetypereferredto above.

513 Operation Saigon Phase Ill, PIC Exhibit 99, barcode 5713430.

514 Operation Saigon Phase IlI, PIC Transcript, G N lJackel, 2 March 2000, pp. 552-553.
515 Operation Saigon Phase III, PIC Transcript, G A Starmer, 2 March 2000, p. 624.

516 Operation Saigon Phase Ill, PIC Exhibit 99, barcode 5713430.
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Insofar as Associate Professor Liddle observes that blood samples are
technicdly moredifficult to handleand extract, especialy compared to uring >
itisappropriateto observethat astatutory regimefor thetaking and storage of
blood samplesisprovided for intheroad and trafficlegidation. That Statutory
model may be considered appropriate for the taking and storage of blood
samplesinthe present context. It should be noted that trained nursespresently
obtain urine samplesfrom police officersfollowing critical incidents. Nurses
havethe necessary skill and experienceto obtain blood samplesfrom police
officersinthe samecircumstances.

Associate Professor Liddleexpressesthe opinionthat drug testingisfor probity
testing purposesonly.®® Thelegidative purposeidentified in relevant extrinsic
materia for existing statutory provisionssuggests animpairment assessment
functionaswell asprobity testing.

Thenumber of mandatory blood testsin acritical incident setting will not be
great. Evenif mandatory blood testing were used for random drug testing
purposes, the number per year would be contained.

The Commissioner of Police, in hissubmissions, stated that the voluntary
collection of blood rather than urine samplesfrom officerswho have been
hospitalised asaresult of acritical incident hasobviousadvantages. However,
itisthe Police Service' sview that it would beinappropriate to compul sorily
extend this procedure to all officers involved in critical incidents. The
Commissioner of PolicecitesAssociate Professor Liddle'sview ‘... that the
misguiding use of blood testing performed with the aim of calculating an
individud’simpairment will involvethe Serviceinalongand codly litigetion. ..’ 5%°

Itistheview of the Police Servicethat thelegidation should beamended to
enable blood samplesto be obtained for drug testing purposes. However, itis
submitted that this provision should only be used onavoluntary basis. The
Police Serviceremainsof theview that urineistill the most acceptable sample
for workplace drug testing purposes and that drug impairment cannot be
adequately measured by either blood or urine.

The Police Association has stated that the only circumstancesin which the
Police Association would be prepared to consider theintroduction of blood
testingonany basis, isif it wasasecondary test only after aurinesampletaken
asaresult of acritica incident had returned apositiveresult. Then, and only
then, isthereany possiblejustification for requiring policeto submit to ablood

517 Operation Saigon Phase IlI, PIC Exhibit 99, barcode 5713431.
518 Operation Saigon Phase Ill, PIC Exhibit 99, barcode 5713428.
519 pIC Exhibit 98, barcode 5767608.
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test.5® The Police Association citesthefollowing evidence given by Professor
Starmer inrelaion to thismatter:5

Q. Now, on the targeted or random drug testing side, not critical
incident — and I’ m conscious there are questions of policy here
that others decide as to what the purpose of such testing is — but
do you see that urine testing alone can play a useful role in that
type of testing?

A. Yes, | can. Butwithurineaonerelying onurinealone, | have some
disquiet about the specificity of the tests and the possibility of
wrongly accusing somebody of being adrug user. There are new
immunological methods for testing urines that are intended to be
used at the roadside. There is one system which has been
developed by the University of Glasgow which will give you an
answer within minutes. Perhapsit might be appropriatefor ablood
sample to be taken if apositive urine result was obtained by such
amethod. It strikes me as being worthy of consideration.

Q. From your last answer, are you suggesting that it may be in the
interests of the officer being tested to have either this screening
mechanism, or, if not that, blood rather than urine in theinterests
of the accuracy of the test?

A. Itwould bemy feeling, but whether it'sapracticable propositionis
another matter. Theideaof arapid screen—of asequential approach
involving rapid screening of urine and perhaps taking a blood
sample if a positive result was obtained, that might work and be

cheaper.

7.55 Inrelationto the above evidence by Professor Starmer, the Commissionis
mindful that Professor Starmer wasgiving thisevidencein rdaiontoaquestion
asked of him of thevalidity of urinetesting for random or targeted testing, not
for critica incident testing.

7.56 TheCommissionisof theview that none of the mattersraised by Associate
Professor Liddle, or inthe submissonsmade on behaf of the Commissioner of
Policeor the Police A ssociation militate against theintroduction of mandatory
blood testing following critica incidentswith animpairment assessment function.

RECALL TO DUTY FOR DRUG TESTING PURPOSES

7.57 Mr Jackel gaveevidencethat it hasbeen the Police Service' sview for some
timethat governing legidation should enablethe Police Servicetorecdl officers
to duty for the purpose of undergoing adrugtest. Thiswould strengthenthe
Police Service' sahility to provideaworkplacethat isfree of prohibited drug
use_522

520 p|C Exhibit 101, barcode 5668677.
521 Operation Saigon Phase IlI, PIC Transcript, G A Starmer, 2 March 2000, pp. 631-632.
522 Operation Saigon Phase IlI, PIC Transcript, G N lJackel, 2 March 2000, p. 560.
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Tothisend, Mr Jackd put inasubmissiontothe Minister that wasendorsed by
Cabinet to this effect.52® The Police Association has opposed this
amendment.5

RECOMMENDATIONS

RANDOM DRUG TESTING

7.59

7.60

7.61

Thereare powerful reasonswhy random drug testing should proceed in New
South Wales. The Commissioner of Police supportsthisview.®® The power
has been on the statute books since 1 January 1997. Althoughtherewasa
procedural expectation that a phased implementation process permitted
examination asto itsutility, that process has been complete since October
1998. That processrecommended alimited form of randomtestingintheform
of the broad-based testing described in the Westmead study. That study
recognised that there did not appear to be, upon the basis of the 1,036 officers
tested, athen exigting prohibited drug use problem. Inrecognition of that factor,
the study did not recommend the introduction of random drug testing upon the
scale undertaken with random alcohol testing. Thereare practical and cost
factorswhich bear upon thisissueaswell. Mr Jackel expected that about 500
random drug testswould occur per year.>*

The position of the Police A ssoci ation opposing the introduction of random
drug testing does not appear to bereasonable. Itisnot atenable approachto
rely upon apartial reading of the Westmead study to support opposition to
random testing, at the sametimeignoring the recommendations of the study
itself. Nor isit reasonabletoignoretheresult of the survey suggesting that
morethan 80 percent of the police responding saw someusein random drug
testing of policeofficers. The Commission recommendsthat random drug
testing should proceed without further delay.

It has been observed above that section 211A of the Police Service Act 1990
initsorigind form, envisaged that targeted and random drug and a cohol testing
be undertaken for both probity and impairment reasons. The power was not
confined to probity testing only. Theevidencerevedsthat blood testingisthe
best method of ng drugimpairment (seeparagraphs 7.33and 7.44 above).
The Commission recommendsthat the legislation should providefor
blood testing as a method of undertaking random and targeted drug
testing. Itisexpected that about 500 random drug testswould be carried out

523 Operation Saigon Phase IlI, PIC Transcript, G N lackel, 2 March 2000, p. 570.

524 Operation Saigon Phase III, PIC Exhibit 76.

525 pIC Exhibit 98, barcode 5767608.

526 Operation Saigon Phase IlI, PIC Transcript, G N Jackel, 2 March 2000, pp. 571-572.
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eachyear.5” Given that only 57 targeted drug tests have been undertaken
between November 1998 and 1 March 2000,5% it may be anticipated that
targeted drug testing inthefuturewill involveas milarly manageable number of
tests. Giventhelarger number of teststo be undertaken aspart of random and
targeted drug testing (asopposed to critica incident testing), thereare practical
and cost factorswhich may point totheretention of urinetesting only. However,
any decision asto themethod of testing for the purpose of random and targeted
drug testing must be made against the background that blood testing isthe
clearly preferable method of sampling.

BLOOD TESTS IN CRITICAL INCIDENTS

7.62

7.63

7.64

Thereisapowerful casefor amendment to theprovisionsallowingfor critical
incident testing. Theevidence of Mr Jackel suggeststhat therearealimited
number of teststo be carried out pursuant to thispower.5® Bearing in mind the
clear statutory purposeinvolving impairment testing aswell asintegrity testing,
thelegidation should providefor both blood and urine samplesto be taken
fromall officersinvolvedin critica incidents.

Mr Jackel gave evidencethat Dr Perl and Dr Moynham of the Police Service
had been pressing strongly for theintroduction of blood testing of policeofficers.
It appearsthat Dr Perl and Dr Moynham havetaken thisview because of their
own frequent experiencein being called upon to express opinionsconcerning
theeffect of acohol and/or drugs upon adriver at thetime of an accident.>
Dr Perl and Dr Moynham and also Associate Professor Starmer commonly
givethisevidencein culpabledrivingtrials.®! Itisthetype of evidencethat
might reasonably beexpected to begivenin criminal prosecutionsor at inquests
arisngfromecritica policeincidentsinvolving desth or injury.

Associate Professor Starmer gave evidence of the optimum position wherethe
urinesamplecould betested for screening purposeswith andysisof anavailable
blood samplethen being aconsequential stepif theurinetest returned apogitive
result. The evidence of Mr Jackel indicatesthat blood samples have been
requested and provided voluntarily inanumber of casesaready by officersat
hospital following critical incidents.>? There are strong reasonswhy blood
testing should be carried out for this purpose. Although, asMr Jackel argued,
blood testing isamoreinvasivetesting mechanismthan urinetesting, itisa
method used under trafficlegidaionwith respect tomotorists>® That legidation

126

Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000, p. 571.
Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000, p. 567.
Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000, p. 564.
Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000, p. 552.
Operation Saigon Phase IlIl, PIC Transcript, G A Starmer, 2 March 2000, pp. 623-624.
Operation Saigon Phase Ill, PIC Transcript, G N Jackel, 2 March 2000, p. 562.
Operation Saigon Phase IlIl, PIC Transcript, G N Jackel, 2 March 2000, pp. 562-563.

Police INTEGRITY COMMISSION - REPORT TO PARLIAMENT - OPERATION SAIGON



7. AssessMENTS & ConNcLusioNs CONCERNING Issues oF PoLicy & PROCEDURE

congtitutespractical acknowledgement that blood testing isthemost effective
sampleto beused for thispurpose. The Commission recommendsthat the
law should allow for, and requirethe obtaining of thebest evidencefor
thepurposeof drug and alcohol testing of apoliceofficer after acritical
incident, namely blood testing.

RANGE OF DRUGS - CRITICAL INCIDENT TESTING

7.65

7.66

7.67

Mr Jackel®** and Associate Professor Starmer™® gave evidence concerning a
category of drugs prescribed for the purpose of the Road Transport (Saf ety
and Traffic Management) (Road Rules) Regulations 1999. Theterm‘drug’ is
defined in section 4 of the Road Transport (Safety and Traffic Management)
Act 1999 asmeaning acohol, a‘ prohibited drug’ asdefined by the Drug Misuse
and Trafficking Act 1985 and any other substance prescribed as a drug.
Clause 127 of the Regulations prescribesas drugs substances|listed in Schedule
4 of theRegulations.>*® That Schedulelists some 70 substances. Itisapparent
that these substances are considered to be onesthat are capabl e of affecting or
impairing adriver’sability to control avehicle. For that reason, itisan offence
to drive under theinfluence of alcohol, aprohibited drug or one or more of
these substances prescribed under Schedule 4.

Inthe submissionson behalf of the Commissioner of Policeit wasput forward
that the Police Service holds significant concernsabout the possibleexpansion
of the mandatory drug testing programmeto include prescribed medi cations.
Atany timeapercentageof officerswill betaking someformof legdly obtainable
medication. Thismedication may impair the performance of some officers.
However, asAssociate Professor Sarmer stated, the presence of thismedication
isjust aslikely to optimiseanindividua’sperformancerather than reduceit.>’

In hissubmissions, the Commissioner of Police providesthefollowing extracts
from the Police Service' sDrug and Alcohol Policy and the Code of Conduct
and Ethicsin relationto police officersand prescription medi cation:>®

You must not perform your job, remain at work or undertake any Police
Service related activity if you are impaired by acohol or other drugs
including drugs prescribed by your doctor. This includes training
functions and seminars. If you are off duty and impaired, you are not
permitted to visit theworkplace. If you aretaking prescribed drugsand
have any doubt about your ability to perform any or all of your normal
duties, you should consult your medical practitioner and discuss
alternative work options with your supervisor.®

534 Operation Saigon Phase IlI, PIC Transcript, G N Jackel, 2 March 2000, pp. 555-556.
535 Operation Saigon Phase IlI, PIC Transcript, G A Starmer, 2 March 2000, pp. 627-628.
5% Operation Saigon Phase III, PIC Exhibit 75.

537 Operation Saigon Phase III, PIC Transcript, G A Starmer, 2 March 2000, p. 628.

5% pIC Exhibit 98, barcode 5767608.

539 Ppolice Service Drug and Alcohol Policy, p. 6.
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7.68

7.69

If medication carries a warning that it has the potential to impair
functioning, you must inform your supervisor about the warning if
your duties require you to drive, operate heavy machinery, or carry a
gun.>®

The Commissioner of Police submitsthat the range of drugsto betested does
not need to beextended. The Commissioner of Policeissatisfied that mandatory
requirementsin the Drug and Alcohol Policy and the Code of Conduct, are
sufficient to addresstheissue. Totest for the presence of legally obtainable
medicationswould not only place additional pressureson policeinvolvedin
critical incidents, but would also lead to aninevitableand substantia increasein
sick leavefrom officerswho woul d otherwise be gainfully employed.>*

Itisapparent that adominant purposefor critical incident testingisto determine
whether thejudgement of an officer involvedin acritical incident wasimpaired
insomeway by acohol and/or drugs. TheCommissionisof theview that there
isno good reason for restricting the drugsunder consideration for that purpose
to prohibited drugs. The Commission therefore recommendsthat the
rangeof drugsto betested for be extended to a broader category such
as that encompassed by the traffic legislation. The types of
consider ations, which have seen the 70 drugsincluded in Schedule4to
thetrafficlegidation, would appear tobeequally applicabletothecritical
incident testing power under the Police Service Act 1990.

REFUSAL TO SUBMIT TO A TEST

7.70

Clause 66D(5) of the Police Service Regulation 1990 provided that apolice
officer must not, when required under the Act or the Regulationsto do so,
refuseor fail to provideasampleof urineor hair in accordancewith adirection
given by an authorised person. Mr Jackel and Mr Brammer confirmed that a
refusd or fallureto provideasamplefor drug testing may congtituteadisciplinary
offence or groundsfor action under section 181D of the Police Service Act
1990, but does not constitute acriminal offence. Clause 49(5) of the Police
Service Regulation 2000, which cameinto effect after the Commission’spublic
hearings, isinsmilar termsto repealed clause 66D (5) of the 1990 Regulation.
Somewhat curioudy, however, clause 57(1)(d) of the 2000 Regulation provides
for therefusal to provide asampleof urineor hair asabreach of the code of
behaviour but issilent with respect to thefailureto provide such asample.
Clause 57(2) of the 2000 Regul ation providesthat the Commissioner may
makeasection 173 order or section 181D order inrelation to the breach of the
codeof behaviour by any such policeofficer. However, such abreach appears
to be confined to arefusal, but not afailure, to provideaurineor hair sample.

%0 Code of Conduct and Ethics.
%1 pIC Exhibit 98, barcode 5767608.
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In submissionson behaf of the Commissoner of Police, itissubmitted that the
nomination for lossof Commissioner’s Confidence under section 181D of the
Police Service Act 1990, isasufficient sanction for refusing to submitto a
drug test.>*

Under thetrafficlegidation, itisacrimind offencefor adriver torefuseor fail to
submit to abreath test, breath analysisor to provideablood sample>*® There
does not appear to be any good reason why arefusal or failureto providea
samplefor the purpose of drug or acohol testing under section 211A of the
Police Service Act 1990, should not constitute acriminal offence. Without a
sanction of that type, it might be considered that the drug and al cohol testing
powerscontainedinthelegidation arenot sufficiently strong. TheCommisson
thereforerecommendsthat failureor refusal to provide a samplefor
drugtesting should constitutea criminal offence.

OTHER MATTERS ARISING FROM THE PUBLIC
HEARINGS

DRUG AND ALCOHOL EDUCATION PROGRAMS AT THE
ACADEMY LEVEL

7.73

7.74

1.75

The Royal Commission undertook adetailed examination of the problem of
drug use amongst members of the Police Service, and found, among other
things, that:>*

.. insufficient training had been given, at the Police Academy or
elsewhere, as to what was expected of police in relation to their
association with recreational drugs.

The policeofficersinvolvedinthe Saigon hearingsgave evidence of witnessing
widespread recregtional drug useamongst their friendsat partiesand nightclubs.
Itisnoted that the Saigon hearingsfocused on asmall number of policeofficers
whose experience with prohibited drugs cannot be said to be indicative of the
Police Service' sasawhole. However, itisamatter of concernthat theofficers
involved viewed recreational drug use asacceptable, and failed to take any
action againgt peopleusing prohibited drugsasthey were' off-duty’ at thetime.

It may benecessary tointroduce greater education and training with respect to
recreational drug use at an Academy level sothat theimplicationsof police
involvement inrecreational drug use may be morefully understood by young
officers.

542 p|C Exhibit 98, barcode 5767608.
3 sections 15(4), 22(2), 29(2) of the Road Transport (Safety and Traffic Management) Act 1999.
54 Royal Commission into the NSW Police Service, Final Report Volume I: Corruption, May 1997, p. 100.
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7.76  Theissue of insufficient training with respect to recreational drug usewas
canvassed with Christan Bruce during the Saigon hearings.

7.77 On 24 February 1999, thefollowing exchange took place between Christan
Bruce and Ms Stenmark:>*

Q. ... Isthereanything that you could suggest that may be helpful to
the Commissioner and/or to the Police Serviceto help the Service
deal with police officers who use and/or supply drugs?

A. When | was a student police officer at the academy, a gentleman
who was an ex-police officer came and gave usatalk — I think it
wasin our first week there—on corruption and the effects of taking
bribes or doing the wrong thing by the Police Service. He was
doing - hewasaninmate at Berrimaprison at thetime, and it was
quite an effectivetalk because he' d already been there, and | think
| could probably do something along the samelinesand give some
sort of lectureto the student police officersat the academy regarding
corruption and its effects on your career and your family and so
on.

Q. Butyoujust said that this man talked to you about corruption and
doing thewrong thing by the Police Serviceand you said it had an
effect on you, but that’s what you’' ve done though?

A. It had an effect on me at the time, which was seven years ago, and
what he was mainly talking about was taking bribes and hurting
the community inthat way. Whereaswhat I’ ve doneis—although
I may have hurt the community in some ways, it was more so
something that was detrimental to my health and my colleagues
health, and | didn't really appreciate the ramifications each time
that | took drugs.

And you condoned drug dealing?
Yes.

> O

Q. So you think that what should happen is that someone who has
actually been in the position who has had first hand experience
should come along and give some lectures to people at the
academy?

A. That'sright, yes. | think when someoneis actually telling how it
happened, rather than in theory from reading books, it has more of
an effect on a group of people, especially when they are
impressionablein their first couple of weeks at the academy.

7.78 ThePolice Servicemay wishto consider their education program at Academy
level with respect to policeofficersand their association with recreationd drugs.
However, it isimportant that police officersreceive ongoing education and
training with respect to drug and a cohol abusewhichisan areain whichthe
Hedlthy LifestylesBranchiscurrently active.

%5 Operation Saigon Phase |, PIC Transcript, C D Bruce, 24 February 1999, pp. 488-489.
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ADEQUACY OF CHECKS PERFORMED PRIOR TO JOINING THE
POLICE SERVICE

7.79

7.80

During thecourseof the Saigon hearings, the Commission heard evidencefrom
SA12 and SA9 that suggested Podestawasinvolved in significant prohibited
drug useprior to hisjoining the Police Service. Itisnoteworthy that Detective
Inspector Jones, whilst giving evidencein Saigon 111, referred to inadequate
checks being madein connection with Podesta s application to join the Police
Service. Thisrelated to hisemployment at the Piccolo Bar at Kings Cross, an
establishment regarded ashigh risk with respect to crimina and drug activity.>*
While Podesta maintained that he had not observed the use or supply of
prohibited drugs at the Piccol o Bar, he said that he understood that drug use
and supply took placethere.>’

If thorough background checkswere performed prior to hisjoining the Police
Service, Podestamay not have been considered as an appropriate candidate
for thePolice Service. It may benecessary for the Police Serviceto reconsider
their screening processesfor candidatesfor the Police Service.

%6 Operation Saigon Phase III, PIC Transcript, P D Jones, 21 February 2000, p. 43.
%47 Operation Saigon Phase I, PIC Transcript, R J W Podesta, 2 November 1999, p. 91.
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Thefollowingisalist of witnessesappearing beforethe Commissionin public hearings
inrelationtothismatter:

SAIGON PHASE |

+ SA19

* Anthony Miched Binns

» Christan David Bruce

e Matthew JamesCrotty

*  Anthony Stephen Dilorenzo
e Eagton Barrington James

* Andrew Mychad King

* LeninMarx Lambert

*  Peter John Murrant

*  Paul JamesPetith

¢ Rodney Joseph Walter Podesta
e David Jeffrey Price

* JohnRossThompson

¢ LisaJaneTroost

SAIGON PHASE Il

« SA2
« SAY
« GSA8

Potice INTEGRITY COMMISSION - REPORT TO PARLIAMENT - OPERATION SAIGON 133



APPENDIX

« SA9

« SA10
« SAll1
« SA12
« GSAI3
« SA1S5
« SAl7
« SA20

* AngdoOsvadoAsudillo

* Richard Raymond Baker

* AnnabdlleJaneDilorenzo

* MarkAlanDilorenzo

*  Anthony Stephen Dilorenzo
» Sanley Victor Dowse

» Easton Barrington James

* KieranBrian O’ Connor

*  CharmaineJuliePodesta

e Rodney Joseph Walter Podesta
* JohnKevinPreston

* NolaPreston

e RonddJamesQuin

* ReneeRose Robertshaw
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Terry Voto

SAIGON PHASE Il

Mal colm James Brammer
Petrick Eduardo Brown
Michael John Cooper
Anthony Stephen Dilorenzo
Peter ThomasFitzpatrick
Gary Neil Jackel

John LewisJones

Paul Douglas Jones
Christopher Patrick Keen
ThomasWilliam John Lupton
Robert lanMartin

Robert Norman McDougall
Bernard Roy McSorley
Rodney Joseph Walter Podesta
Adam Michad Purcdll

Gary Richmond
GrahamAlexander Starmer

Murray JamesWilson
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